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I. Shelby County v. Holder (U.S. June 25, 2013) “Our country has changed.” 

A. The issue decided by the Court: Whether the coverage formula set forth in Section 

4(b) of the Voting Rights Act for determining the specific jurisdictions to which 

the Section 5 preclearance provision of the Voting Rights Act applies is 

unconstitutional in light of current conditions. Note: The primary issue originally 

presented to the Court was whether Section 5, as reauthorized and extended in 42 

U.S.C. § 1973c, the Fannie Lou Hamer, Rosa Parks, and Coretta Scott King 

Voting Rights Act Reauthorization and Amendments Act of 2006, exceeded 

Congress’s enforcement authority under the Fourteenth and Fifteenth 

Amendments to the United States Constitution and violated the Tenth 

Amendment and Article IV of the United States Constitution. 

 

B. Section 5 as originally enacted and as reauthorized in 2006 

The Voting Rights Act of 1965 ushered in long-overdue changes in electoral 

opportunities for minorities throughout the Deep South. When President Lyndon 

Baines Johnson signed the Act, he said it was “one of the most monumental laws 

in the entire history of American freedom.” David J. Garrow, Protest at Selma: 

Martin Luther King, Jr., and the Voting Rights Act of 1965, at 132 (1978). One of 

the crown jewels of the Voting Rights Act was Section 5, the preclearance 

requirement under which jurisdictions with a history of racial discrimination in 

voting must submit any proposed voting changes to the federal government for 

“preclearance” before they are enacted to ensure that they are not discriminatory. 
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Section 5 was initially included in the Voting Rights Act as a temporary remedial 

measure and then reauthorized and extended several times, most recently in 2006.  

 

In 2006, Congress extended Section 5 of the VRA for an additional 25 years. 

Fannie Lou Hamer, Rosa Parks, and Coretta Scott King Voting Rights Act 

Reauthorization and Amendments Act of 2006, Pub. L. No. 109-246, 120 Stat. 

577 (2006) (“VRARAA”). Section 5 forbids certain “covered” States and political 

subdivisions from implementing “any voting qualification or prerequisite to 

voting, or standard, practice, or procedure with respect to voting different from 

that in force or effect on November 1, 1964,” unless the change has been 

“precleared” by the Department of Justice (“DOJ”) or the U.S. District Court for 

the District of Columbia. 42 U.S.C. § 1973c(a). 

 

 

C. NAMUDNO: Dodging the Bullet in 2009 

The constitutionality of the 2006 reauthorization under VRARAA was 

immediately put at issue. Nw. Austin Mun. Util. Dist. No. One v. Holder, 129 S. 

Ct. 2504 (2009) (“NAMUDNO”). The Supreme Court ultimately resolved 

NAMUDNO on statutory grounds based on the availability of statutory bailout, 

but in doing to it emphasized that the VRA’s “preclearance requirements and its 

coverage formula raise serious constitutional questions” in light of the dramatic 

changes in the covered jurisdictions since 1965. Id. at 2513.  

According to the NAMUDNO Court, Section 5 “imposes current burdens and 

must be justified by current needs” and Section 4(b)’s “departure from the 

fundamental principle of equal sovereignty requires a showing that a statute’s 

disparate coverage is sufficiently related to the problem it targets.” Id. at 2512. 

The Supreme Court cautioned that “[t]he evil that § 5 is meant to address may no 

longer be concentrated in the jurisdictions singled out for preclearance. The 

statute’s coverage formula is based on data that is now more than 35 years old, 
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and there is considerable evidence that it fails to account for current political 

conditions.” Id. 

 

 

D.  The Record of Voting Discrimination in NAMUDNO – in 1965 and 2006 

When the VRARAA was under consideration and Congress was about to address 

the need for another 25-year extension of Section 5, Congress acknowledged that 

“[s]ignificant progress has been made in eliminating first generation barriers 

experienced by minority voters, including increased numbers of registered 

minority voters, minority voter turnout, and minority representation in Congress, 

State legislatures, and local elected offices.” VRARAA, § 2(b)(1), 120 Stat. at 

577.  

 

Statistical evidence in the legislative record verified this conclusion. By 2006, the 

50% disparity in voter registration between whites and African-Americans from 

the 1960s had been virtually eliminated. S. Rep. No. 109-295 at 11 (2006). 

Moreover, African-American voter turnout in the 2004 presidential election was 

actually higher than white turnout in three fully-covered states and was within 5% 

in two others. Id. Also, “the number of African-American elected officials serving 

in the original six [covered] States … increased by approximately 1000 percent 

since 1965, increasing from 345 to 3700.” H.R. Rep. No. 109-478 at 18 (2006).  

 

Because the legislative record before Congress in 2006 lacked the current 

evidence of coordinated discrimination needed to justify reauthorization of the 

preclearance obligation, the NAMUDNO plaintiffs argued that Section 5 is no 

longer “congruent and proportional” to the voting discrimination it addresses. 

Despite this evidence of racial progress, the three-judge district court in 

NAMUDNO nevertheless upheld Section 5 as responsive to “vote dilution” 

evidence and other “‘second generation barriers’” to voting. But the Fifteenth 

Amendment is directed at the problem of actual disenfranchisement, not minority 
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vote dilution, which is a Fourteenth Amendment concern that implicates the 

weight of the vote, not the ability to cast it. Miller, 515 U.S. at 937-38. Neither 

“dilutive techniques” nor any effort to remedy them bears on whether minorities 

are able to freely register and vote. As a result, vote dilution simply is not 

“reliable evidence of actual voting discrimination” within the meaning of the 

Fifteenth Amendment. Katzenbach, 383 U.S. 329. 

 

E. NAMUDNO’s aftermath 

 

 The Supreme Court in 2009 invoked the doctrine of  constitutional avoidance to 

deflect a constitutional challenge to Section 5 of the Voting Rights Act, as 

reauthorized and extended in 2006. Nw. Austin Mun. Util. Dist. No. One v. Holder 

(NAMUDNO), 557 U.S. 193 (2009).  Invoking the bailout provision, the Court 

resolved the case on statutory grounds while expressing serious doubts about the 

Voting Rights Act’s continued constitutionality. Speaking through Chief Justice 

Roberts, the Court in NAMUDNO noted that the Voting Rights Act “imposes 

current burdens and must be justified by current needs,” concluding that “a 

departure from the fundamental principle of equal sovereignty requires a showing 

that a statute’s disparate geographic coverage is sufficiently related to the problem 

that it targets. The Court in NAMUDNO emphasized that Section 5’s “coverage 

formula (set forth in Section 4(b)) raise[d] serious constitutional questions.” 

This is what was decided in NAMUDNO, and what was bypassed. What lingered 

behind was the Court’s invitation for Congress to fashion a coverage formula 

grounded in current political conditions. Congress did not accept the invitation. 

In this regard, it helps to look at the language of Section 4(b) to see whether 

Congress based the coverage formula on contemporary data or current political 

conditions. Section 4(b) establishes the formula that determines which 

jurisdictions are subject to Section 5's preclearance requirements, and as the 

coverage formula was originally enacted, a jurisdiction was "covered" under 

Section 4(b) if it maintained a voting test or device as of November 1, 1964, and 
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had less than 50% voter registration or turnout in the 1964 presidential election. 

See 1965 Act § 4(b). Congress found that the combined presence of one of these 

"tests or devices" and low voter registration or turnout in a particular jurisdiction 

made it "a strong probability that low registration and voting are a result of racial 

discrimination in the use of such tests." H.R. Rep. No. 89-439, at 2444.”   Nw.

Austin Mun. Util. Dist. No. One v. Holder (NAMUDNO), 557 U.S. 193, 202-05, 

211 (2009). 

 

F. Shelby County v. Holder in three-judge district court for D.C. 

In an effort to have these constitutional questions definitively addressed, Shelby 

County filed suit on April 27, 2010, facially challenging the constitutionality of 

Sections 5 and 4(b). Shelby County filed a motion for summary judgment shortly 

thereafter, and the Attorney General responded by seeking discovery under Rule 

56(f) of the Federal Rules of Civil Procedure. The district court rejected the 

motion, ruling: (1) Shelby County is currently burdened by Section 5 and thus has 

standing to facially challenge the statute; (2) discovery would be unnecessary 

because “resolving a facial challenge to the 2006 extension of the VRA is limited 

to assessing whether ‘the 2006 legislative record contain[s] sufficient evidence of 

contemporary discrimination in voting to justify Congress’s decision to subject 

covered jurisdictions to section 5 preclearance for another twenty-five years”; and 

(3) “bailout” issues do not arise here because Shelby County does not seek and is 

not eligible for bailout. Shelby County v. Holder, 270 F.R.D. 16, 18-21 (D.D.C. 

2010) (quoting Nw. Austin Mun. Util. Dist. No. One v. Holder, 573 F. Supp. 2d 

221, 247 (D.D.C. 2008), rev’d on other grounds, 129 S. Ct. 2504 (2009)). 

 

The three-judge district court before whom Shelby County v. Holder was argued 

on motion for summary judgment first ruled that the constitutionality of Sections 

5 and 4(b) must be judged under the congruence and proportionality standard set 

forth in City of Boerne v. Flores, 521 U.S. 507 (1997). “Boerne merely explicated 
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and refined the one standard of review that has been employed to assess 

legislation enacted pursuant to both the Fourteenth and Fifteenth Amendments.”; 

(“Boerne’s congruence and proportionality framework reflects a refined version 

of the same method of analysis utilized in [South Carolina v. Katzenbach, 383 

U.S. 301 (1966)], and hence provides the appropriate standard of review to assess 

Shelby County’s facial constitutional challenge to Section 5 and Section 4(b).”). 

 

The three-judge district court held that, under this standard, Section 5 remains a 

‘congruent and proportional remedy’ to the 21st century problem of voting rights 

discrimination in covered jurisdictions.”  The court also held that “Section 4(b)’s 

disparate geographic coverage remains ‘sufficiently related’ to the problem that it 

targets” principally because it subjects to preclearance “those jurisdictions with 

the worst historical records of voting discrimination,” and “although the 

legislative record is primarily focused on the persistence of voting discrimination 

in covered jurisdictions—rather than on the comparative levels of voting 

discrimination in covered and non-covered jurisdictions—the record does contain 

several significant pieces of evidence suggesting that the 21st century problem of 

voting discrimination remains more prevalent in those jurisdictions that have 

historically been subject to the preclearance requirement.” 

 

 

G. Preclearance Reauthorization Based on Second Generation Barriers:                         

Evidence of 15th Amendment Voting Discrimination? 

Shelby County argued on appeal that “second generation barriers” bear no 

resemblance to the unrelenting campaign of discrimination needed to “justify 

legislative measures not otherwise appropriate.” Id. at 334. For example, 

Congress relied on evidence of racially polarized voting, VRARAA, § 2(b)(3), 

120 Stat. at 577, which is not evidence of discrimination (much less intentional 

discrimination) by covered jurisdictions, City of Mobile, Ala. v. Bolden, 446 U.S. 

55, 64-65 (1980). Congress also relied on federal preclearance statistics, 
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VRARAA, § 2(b)(4)-(5), 120 Stat. at 578, that only undermine the case for 

reauthorization given DOJ’s minimal objection rate to preclearance submissions 

in recent years, S. Rep. No. 109-295 at 13. And Congress based reauthorization 

on the existence of Section 2 litigation, VRARAA, §2(b)(4)(C)-(D), 120 Stat. at 

578, even though Section 2 does not require proof of intentional discrimination 

and the legislative record identified only twelve published cases between 1982 

and 2006 finding intentional, race-based voting discrimination by any covered 

jurisdiction, half of which involved discrimination against white voters, S. Rep. 

No. 109-295 at 13.  

 

According to Shelby County, this kind of evidence plainly is insufficient to justify 

a measure as constitutionally intrusive as Section 5. Indeed, if preclearance can be 

reauthorized based on the existence of “second generation barriers,” then 

Congress’s ability to limit state and local control over elections is limitless. In any 

event, the district court erred irrespective of whether these “second generation 

barriers” are considered reliable evidence of Fifteenth Amendment voting 

discrimination. Congress was required to document “systematic resistance to the 

Fifteenth Amendment” by “contriving new rules of various kinds for the sole 

purpose of perpetuating voting discrimination in the face of adverse federal court 

decrees.” Katzenbach, 383 U.S. at 328, 335. But there is no evidence that any 

covered jurisdiction is engaging in the type of gamesmanship and subterfuge that 

made case-by-case enforcement futile. None of the isolated instances of voting 

discrimination and dilutive techniques identified by the district court come even 

close to measuring up to this standard. 

 

H. Arguments from Proponents and Opponents of Section 5 in Shelby County 

As is apparent from the transcript of the February 27, 2013 oral argument, at  

http://moritzlaw.osu.edu/electionlaw/litigation/documents/OralArgument.pdf, the 

two sides in this case were sharply divided along ideological lines, positions 

amplified by the dozens upon dozens of amici.  
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Proponents of Section 5’s constitutionality have long argued that the political 

blowback from a Supreme Court decision striking down Section 5 would be 

massive. They have ominously intoned that an adverse decision would call into 

question the legitimacy of the Roberts Court. Their litany of reasons to support 

Section 5’s constitutionality begin with the legislative record amassed prior to 

enactment of the 2006 reauthorization of Section 5. They have emphasized that 

Congress’ legislative extension of Section 5 for another 25 years was approved by 

massive bipartisan majorities in the Senate and House. They point to the 2006 

extension of Section 5 was supported by 50,000 thousand pages of congressional 

testimony and was based on hundreds of hours of congressional hearings. They 

say Congress had strong evidence to support a legislative finding that 

discrimination is not a thing of the past but is ongoing, adaptive and repetitive. 

 

NYU School of Law Professor Richard Pildes recently pointed out that “[w]hat’s 

unique about Section 5 is that we’ve never (before) had a federal statute that 

singles out particular parts of the country for unique control by the federal 

government.” Such an observation coming from a legal adviser to the 2008 

Obama campaign sounds like hanging crepe on the coffin. 

http://nbcpolitics.nbcnews.com/_news/2013/06/19/19025800-liberals-brace-for-

supreme-court-decision-on-voting-rights?lite 

 

That same division was obvious in the Court’s 5-4 decision in Shelby County 

handed down on June 25, 2013. As Chief Justice Roberts noted in oral argument, 

the state with the largest gap between white and black voter turnout is:  

Massachusetts, a non-covered state. Indeed, five non-covered states had 

registration gaps of at least 5 percentage points in all of the last three elections. 

The Formula Behind the Voting Rights Act, 

http://www.nytimes.com/interactive/2013/06/23/us/voting-rights-act-

map.html?hp&_r=0 
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“The Marshall Plan was very good, too, but times change” 

 

Before Shelby County was decided, those who believed Section 5 was 

constitutionally vulnerable pointed out that 8 justices agreed four years ago in 

NAMUDNO that Congress’ 25-year extension of Voting Rights Act Section 5's 

preclearance obligation, uniquely applicable to covered jurisdictions, raised a 

serious constitutional question. They emphasized that based on the record before 

Congress when it enacted this extension, the South had changed. Indeed huge 

progress has been made, and it can fairly be questioned whether current remedial 

needs justified the extraordinary federalism and cost burdens of preclearance.  

 

They also voiced their support for vigorous enforcement of the Fifteenth 

Amendment and the many provisions of the VRA that directly enforce the 

Amendment’s ban on voting discrimination; however, they objected to an 

antiquated coverage formula and argue that jurisdictions should not be subject to 

Section 5 based on voting data more than four decades old, and point out that the 

2006 extension of Section 5 was required to be, but was not, supported by a 

finding of systematic and recurring discrimination. They also noted that while 

race relations in such covered jurisdictions as Atlanta, Raleigh, Jackson and 

Birmingham have been transformed since 1965, the focus of recent DOJ voting 

discrimination cases has been in such uncovered jurisdictions as Boston, 

Philadelphia and Cleveland.  

 

Furthermore, those who questioned the constitutional soundness of Section 5 

consistently emphasized that even if the U.S. Supreme Court were to declare 

Section 5 unconstitutional, the remaining provisions of the Voting Rights Act will 

still remain in full force and continue to provide a formidable federal arsenal for 

vindication of voting rights and enforcement of the robust protections against 

racial discrimination in voting, as will long-established civil rights facilitating 

laws that allow victims of discrimination to recover attorney fees, including fees 

to pay expert witnesses.  
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In short, the “unique circumstances” that prompted Congress to impose 

preclearance on the covered jurisdictions no longer exist, and in any event, the 

civil rights sky will not fall if Section 5 is invalidated.   

 

Finally, one should also remember Justice Anthony Kennedy’s comments during 

oral argument in Shelby County, where he indeed recognized the historical value 

of the Voting Rights Act but nonetheless suggested that the method of identifying 

which jurisdictions are subject to the requirement had become, over the years, 

“improper.” As the swing justice noted, “Well, the Marshall Plan was very good, 

too, but times change.” 

 

I. The Supreme Court’s decision in  Shelby County: A Game Changer

On June 25, 2013, the Supreme Court in a 5-4 decision delivered by Chief Justice 

Roberts held that the coverage formula contained in Section 4(b) of the Voting 

Rights Act was unconstitutional, noting that “[t]he conditions that originally 

justified these measures no longer characterize voting in the covered 

jurisdictions.” According to the Court, the coverage formula as renewed and 

reauthorized in 2006 was over four decades old, did not reflect the reality that 

covered jurisdictions violate the 15th Amendment far less frequently than do many 

uncovered jurisdictions, and reflected Congress’ failure to ensure that the 

legislation it passed to remedy the problem of racial discrimination in voting 

speaks to current conditions.  

 

According to Chief Justice Roberts, while those needs certainly existed in 1965 at 

a time when southern states used poll taxes, literacy tests and other blatantly 

discriminatory schemes to discourage minority voting, Congress’ enactment of 

the landmark Voting Rights Act of 1965 was an uncommon exercise of 

congressional power through legislative measures justified by exceptional 

conditions. More than that, in 1965 it was a sharp departure - and a fully justified 

one - from principles of states’ rights embodied in the 10th Amendment, which 



11

reserves powers to the states that are not specifically granted to the federal 

government, and reflected in the tradition of equal sovereignty.  

  

As Chief Justice Roberts noted, “history did not end in 1965,” and in the 

intervening 48 years, those southern barriers to voting have disappeared, as shown 

by the fact that black and white voter registration and turnout are nearly even in 

the covered states and political subdivisions, and the voting gap by 2009 was 

lower in covered states than in the rest of the country, and now black voter turnout 

according to recent Census data is higher than white turnout in five of the covered 

states. Even dissenting Justice Ruth Bader Ginsburg had to concede that great 

racial progress has been made, despite invoking the time-worn “roll the clock 

back” metaphor that posits that covered states might return to the bad old days, 

although there is little evidence of current anti-minority practices.   

Reduced to its essentials, the majority opinion tells us that our Nation has changed 

so much that the 1965 coverage formula for preclearance does not make sense in 

2013. As Chief Justice Roberts reasoned: 

 

“There is no valid reason to insulate the coverage formula from review 

merely because it was previously enacted 40 years ago. If Congress had 

started from scratch in 2006, it plainly could not have enacted the present 

coverage formula. It would have been irrational for Congress to 

distinguish between States in such a fundamental way based on 40-year 

old data, when today’s statistics tell an entirely different story. And it 

would have been irrational to base coverage on the use of voting tests 40 

years ago, when such tests have been illegal since that time. But that is 

exactly what Congress has done.” 

In the closing portion of the Chief Justice’s majority opinion, he explained what 

the decision did and what it did not do. It did not overturn the Voting Rights Act’s 

ban on discriminatory voting rules, nor did it directly affect the Section 5 

preclearance requirement, which leaves to Congress the opportunity to draft new 
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coverage rules based on current political conditions in order to determine which 

states or local governments should be subject to preclearance. Such a formula is 

the “initial prerequisite to a determination that exceptional conditions still exist 

justifying such an ‘extraordinary departure from the traditional course of relations 

between the States and the Federal Government.’ What the decision does is to 

allow those affected by voting changes to bring civil actions under Section 2, 

which is permanent and applies nationwide, a process that may well entail more 

time and more expense by placing the burden of proof on those challenging 

voting changes.”  

J. Reactions to the Court’s decision 

Perhaps the most passionate and visceral reaction to the Court’s majority opinion 

came from  Justice Ruth Bader Ginsburg, who read her dissent aloud from the bench, 

a rare occurrence at the Court, which, according to one commentator, “more or less 

represents a major “F*ck You!” to the majority. Chris Miles, Justice Ginsburg 

Dissent in Shelby v. Holder Is a Big Middle Finger to the Conservative Majority, 

http://www.policymic.com/articles/51041/justice-ginsburg-dissent-in-shelby-v-

holder-is-a-big-middle-finger-to-the-conservative-majority.  

According to Justice Ginsburg, “[t]hrowing out preclearance when it has worked 

and is continuing to work to stop discriminatory changes is like throwing away 

your umbrella in a rainstorm because you are not getting wet.”  

Noting that Congress had approached the 2006 Reauthorization of the Voting 

Rights Act with great care and seriousness, Justice Ginsburg said “[t]he same 

cannot be said of the Court’s opinion today. The Court makes no genuine attempt 

to engage with the massive legislative record that Congress assembled. Instead, it 

relies on increases in voter registration and turnout as if that were the whole 

story.”  

Then chiding the majority for its utter failure to grasp why the Voting Rights 

Act has proven effective, Justice Ginsburg noted that “[t]he Court appears to 

believe that the VRA’s success in eliminating the specific devices extant in 1965 

means that preclearance is no longer needed. … With that belief, and the 

argument derived from it, history repeats itself.”  
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Finally, Justice Ginsburg closed with the observation that “[j]ust as buildings in 

California have a greater need to be earthquake proofed, places where there is 

greater racial polarization in voting have a greater need for prophylactic measures 

to prevent purposeful race discrimination.” 

 

Representative Melvin Watt (D- N.C.) called the decision outrageous, but 

concluded that any remedy from Congress would be difficult to put together.  

 

Rep. John Lewis, D-Ga., a pioneer of the civil rights movement, told an audience 

of more than 1,000 lawyers and law students in Washington, D.C., that as a young 

activist in the 1960s, he’d chosen to “get in trouble – good trouble, necessary 

trouble” using civil disobedience and street protests to win the right to vote. Now, 

Lewis said, “I think it’s time for all of us once again to get in trouble.” Tom 

Curry, Liberals brace for Supreme Court decision on voting rights, NBC Politics, 

June 18, 2013, at http://nbcpolitics.nbcnews.com/_news/2013/06/19/19025800-

liberals-brace-for-supreme-court-decision-on-voting-rights?lite 

 

Senator Charles Grassley (R-Iowa), the ranking Republican on the Senate 

Judiciary Committee, noted that the decision reflected the positive impact of the 

this legislation enacted at the peak of the Civil Rights Movement, and “[w]hat it 

tells me is after 45 years, the Voting Rights Act worked.”  (New York Times, 

June 25, 2013).  

 

Texas Attorney General Greg Abbott announced that the Texas voter 

identification law that was denied preclearance last year by the Justice 

Department would do into effect immediately and that redistricting maps 

approved by the state legislature may also take effect without approval from the 

federal government.  

 

Alabama Attorney General Luther Strange called the decision a “victory for 

Alabama.” 
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Even before the 5-4 decision invalidating the coverage formula of the VRA was 

announced, calls for Congressional action came tumbling down. Congressman 

Sensenbrenner through his spokesman said that in the event Section 5 is struck 

down,  he would take necessary action to ensure voting rights are protected.  

Zachary Roth, Fears rise that Supreme Court decision will rollback voting rights, 

MSNBC, June 12, 2013, at http://tv.msnbc.com/2013/06/12/voting-rights-fears-

of-the-largest-rollback-of-american-democracy-since-the-end-of-reconstruction/

The ACLU’s senior legislative counsel on civil rights said efforts would be made 

be to strengthen remaining parts of the Voting Rights Act so that they bar not just 

intentional discrimination, but also actions with discriminatory effects, as Section 

5 does, with the goal being to “recapture in legislation as much as possible of 

what we lost.”  Id.  

 

Less than one week before the June 25 decision was announced, the Brennan 

Center for Justice warned that if Section 5 is struck down or weakened, states or 

localities could immediately try to revive discriminatory voting measures that had 

been blocked or deterred by the provision, or impose new ones. The report also 

warned that a ruling striking down Section 5 would likely create a high degree of 

confusion and uncertainty about the status of measures blocked by Section 5, 

which in turn would depend upon the retroactivity of the decision. Id.  

 

The director of the ACLU’s legislative office observed that even without Section 

5, tools will still exist to prevent racial discrimination in voting—among them, 

Section 2 of the Voting Rights Act, parts of the National Voter Registration Act 

and the Help America Vote Act, and provisions in some state constitutions, but 

acknowledged that none were as strong as Section 5 because they put the burden 

of proof on the alleged victims, “forcing them to file time-consuming and costly 

litigation after the fact, when the damage often has already been done,” whereas 



15

Section 5 “requires the jurisdiction looking to make the change to first prove that 

it won’t hurt minorities before the new process can go into effect.” 

 

In one blog entitled “SCOTUS 'DEMOLISHES' VOTING RIGHTS ACT,” the 

writer said the Court’s ruling “effectively gutting the central provision of what is 

arguably the most important Constitutionally-mandated and successful civil rights 

legislation in the nation's history, encompasses everything that the Republican 

Party has, in recent years, pretended to abhor when it comes to the judiciary --- 

everything, that is, but the partisan politics of its historic reach...” 

http://www.bradblog.com/?p=10094 

 

The Pacific Legal Foundation in its PLF Blog applauded the ruling in a more 

restrained manner that reflect clarity amidst the din of dissent from the far left: 

“Change happens, and the Supreme Court was right to insist that Congress must 

catch up with the times on issues of voting rights.  Section 4 s coverage formula is 

an antique piece, created in and for a bygone era when the legacy of Jim Crow 

was still alive in the South and federal intervention was an appropriate response to 

an extreme situation.  But Congress has refused to acknowledge the momentous 

changes that have come to the regions covered by the Voting Rights Act.  

Congress has been legislating on voting rights with its eyes fixed firmly in the 

rear-view mirror.  In fact, Section 4 s coverage formula is based on decades-old 

data from the 1960s and 70s and practices that no longer exist anywhere.  

Congress renewed problematic sections of the Voting Rights Act, with all its 

intrusive micromanagement of state and local jurisdictions, without demonstrating 

a present-day need to do so.   And by ignoring the realities of today, Congress has 

been ignoring its constitutional obligations.   In our federalist system, Washington 

can’t usurp the role of local governments and second-guess their electoral 

processes, without a clear factual justification.  Congress didn’t provide such a 

justification for extending the coverage formula. That’s wrong – and 

unconstitutional.  Thankfully, the Court recognized that today.” 
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http://blog.pacificlegal.org/2013/official-statement-plf-applauds-supreme-courts-

ruling-in-shelby-county-v-holder/ 

A silver lining on the otherwise dark clouds hovering over the Voting Rights Act 

comes from a seasoned litigator, Former Acting Chief of the Civil Rights Division 

J. Gerald Hebert. With decades of experience in this field, Gerry recently noted 

that “[r]egardless of the Supreme Court’s decision on the Voting Rights Act next 

month in Shelby County v. Holder, there has never been so great a need for new 

voting rights litigators and this program is designed to help teach the next 

generation how to bring and successfully litigate voting rights cases…. The 

Shelby County decision could have a profound impact on the voting rights field, 

but even if it leaves the Voting Rights Act’s preclearance provisions undisturbed, 

recent elections have witnessed an unprecedented spike by states to restrict the 

franchise, especially  in ways that disproportionately impact the racial and 

language minorities." Voting Rights Institute to Train New Generation of Voting 

Rights Lawyers, Campaign Legal Center, May 20, 2013.  

Herbert is spearheading and serving as lead instructor of a new Voting Rights 

Law Institute, believed to be the first of its kind, to help train the next generation 

of voting rights litigators, held June 24-27, for the purpose of training and 

updating law students and practitioners on enforcement of voting rights law, 

particularly Section 2 cases and actions alleging violations of the Fourteenth and 

Fifteenth Amendments to the Constitution. With experts providing background on 

the Voting Rights Act and relevant Supreme Court cases, participants will learn 

the ropes and mechanics of voting rights litigation, gain detailed knowledge of the 

Voting Rights Act and how it impacts voting rights laws state-by-state, and gain 

insight into the skills needed to litigate voting rights cases.  J. Gerald Hebert, the 

Legal Center’s Executive Director will serve as the Institute’s lead instructor and 

each night he will be joined by seasoned voting rights litigators, appellate 

advocates, and scholars in the field. As Gerry notes, “Not since the Voting Rights 

Act was passed by Congress in 1965 has there been so great a need for new voting 

rights litigators. The franchise is under siege in our nation as state legislators and 
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local governments jockeying for partisan advantage enact voting restrictions that 

disproportionately impact the racial and language minorities.  Whether or not the 

Supreme Court strikes down the preclearance provisions of the Voting Rights Act 

this week, these attacks on the right to vote will continue and the Voting Rights 

Institute is designed to help train the lawyers to fill the breech and protect the 

franchise.”    Voting Rights Institute Launches Tonight Training a New 

Generation of Voting Rights Lawyers, Campaign Legal Center, June 24, 2013.  

 

 

II. Overview of Voting Rights Act’s key provisions  

A. Section 2 prohibition against vote dilution based on results test  

B. Section 4(b) coverage formula 

C. Section 5 preclearance requirement 

 

III. Section 2’s Prohibition Against Vote Dilution 

A. 1982 Amendments to Voting Rights Act, legislative overruling of Mobile v. 

Bolden and establishment of “results” test based on totality of circumstances 

B. Key VRA decisions: Thornburg v. Gingles, Johnson v DeGrandy, LULAC v. 

Perry, Growe v. Emison, Village of Arlington Heights v. Metropolitan Housing 

Corp.’s test for proving discriminatory intent 

 

C. The Texas Redistricting Cases 

Litigating Under the Voting Rights Act After the Texas Redistricting Cases, 59-

JUN Fed. Law. 46, 46 (2012) 

 

D. Proof of partisan gerrymandering after Vieth v. Jubelirer, 541 U.S. 267, 124 

S. Ct. 1769, 158 L. Ed. 2d 546 (2004) (Political gerrymandering held 

nonjusticiable (plurality decision) in the absence of any judicially discernible and 

manageable standards for adjudicating claims of gerrymandering. The plurality 
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would have overruled Davis v. Bandemer, which held that such claims are 

justiciable but could not agree upon a standard for assessing political 

gerrymandering claims under the facts. Kennedy’s concurring opinion noted his 

discomfort with foreclosing all future partisan gerrymandering claims, noting that 

he would not foreclose all possibility of judicial relief if some limited and precise 

rationale were found to correct an established Constitutional violation, but here 

there was admittedly a fundamental lack of comprehensive and neutral principles 

for drawing electoral boundaries, and an absence of rules to limit and confine 

judicial intervention. Kennedy suggested that a cognizable gerrymandering claim 

might rest on a finding that partisan classifications, though generally permissible, 

were applied in an invidious manner or in a way unrelated to any legitimate 

legislative objective). 

 

E. One person, one vote claim as a means asserting an otherwise barred 

political gerrymandering case after Larios v. Cox, 300 F.Supp.2d 1320 (N.D. 

Ga. 2004), aff’d, Cox v. Larios, 124 S. Ct. 2806 (2004).   

 

A Three-judge district court struck down Georgia’s districting plan for its state 

House of Representatives and Senate on one person, one vote grounds, even 

though deviations were under 10%, pointing to what it saw as essentially a 

partisan gerrymander in which Republicans were being packed into districts to 

help Democrats, and the redistricting was meant to favor rural and inner-city 

interests over that of suburban Atlanta. The U.S. Supreme Court summarily 

affirmed. Coming on the heels of Vieth v. Jubelirer in which the Court had 

rejected a partisan gerrymandering claim, the summary affirmance in Larios v. 

Cox reflected the Court’s continued disagreement about how and whether to 

regulate partisan gerrymandering. Justice Scalia’s dissent from the summary 

affirmance in Larios raised the question whether "a districting plan that satisfies 

this 10% criterion may nevertheless be invalidated on the basis of circumstantial 

evidence of partisan political motivation." Justice Scalia would have preferred to 

set Larios for argument in order to tee up and reject the idea that political 
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motivation can be a basis for striking down a districting plan on one person, one 

vote grounds, echoing his view reflected in his Vieth plurality opinion that 

partisan gerrymandering alone cannot violate the Equal Protection Clause in a 

way that Courts can police through manageable, ascertainable standards.   

 

Now-retired Justice Stevens, who had dissented in Veith, made it clear that he 

wanted to tighten up the one person, one vote standard as a way to police partisan 

gerrymandering, stating "After our recent opinion in Vieth..., the equal-population 

principle remains the only clear limitation on improper redistricting practices, and 

we must be careful not to dilute its strength." According to Justice Stevens, even 

though the issue was not raised by appellants in Larios, the districting plan before 

the Court constituted an unconstitutional partisan gerrymander under both Justice 

Stevens’ standard and Justice Breyer's standards in Vieth.). Rick Hasen’s Election

Law Blog, June 30, 2004, at http://electionlawblog.org/archives/001449.html 

IV. Hot Topics after Shelby County

 

A. Voter Identification 

(1) Applewhite v. Commonwealth of Pennsylvania, Commonwealth Court of 

Pennsylvania [On October 2, 2012, a state court judge temporarily halted 

enforcement of Pennsylvania's voter ID law for the November election, finding  

that an insufficient number of IDs had been issued for voting purposes at the five-

week mark preceding the election, and ordering that while poll workers can still 

ask voters for ID, they must allow those without ID to vote. Following a status 

conference after the November 2012 election, the petitioners amended their 

pleadings to add state law claims that the voter ID law burdened the fundamental 

right to vote in violation of Article I, Section 5 of the Pennsylvania Constitution 

(“Elections shall be free and equal; and no power, civil or military, shall at any 

time interfere to prevent the free exercise of the right of suffrage.”), violated the 

equal protection guarantees of the Pennsylvania Constitution, and imposed an 

additional qualification on the right to vote in violation of the state constitution. 
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Preparations began for a trial on the application for a permanent injunction. On 

May 24, 2013, the court held that the claims of five of the seven plaintiffs were 

now moot because they had obtained a valid photo ID for voting under the state 

voter ID law and thus no longer had a substantial, direct or immediate interest in 

the suit, and could not longer state viable claims; further, those claims were not 

capable of repetition but evading review and thus did not come with a recognized 

exception to the mootness doctrine. (Mem. Op., Commonwealth Court of 

Pennsylvania, May 24, 2013 (unpublished), at 

http://moritzlaw.osu.edu/electionlaw/litigation/documents/ApplewhiteMemoOpini

on.pdf 

(2) South Carolina v. United States (Opinion, D. D.C., Oct. 10, 2012), at 

https://ecf.dcd.uscourts.gov/cgi-bin/show_public_doc?2012cv0203-299

(3) Texas v. Holder [On August 30, 2012, a three-judge district court withheld 

judicial preclearance under Section 5 of Texas Senate Bill 14, which requires 

persons voting at the polls to present photographic identification, on the ground 

that it would impose disproportionate burdens on persons living in poverty, a 

group that is disproportionately made up of racial and language minorities. 

(Opinion, D.D.C., Aug. 30, 2012) at http://electionlawblog.org/wp-

content/uploads/texas-voter-id.pdf. After perfecting its appeal to the U.S. 

Supreme Court, the State of Texas asked the Supreme Court to hold this case 

pending its decision in Shelby County v. Holder, and that it the Court finds that 

Section 5 is unconstitutional, it should enter judgment for Texas; further, if the 

Court were to uphold Section 5 in Shelby County v. Holder, it should note 

probable jurisdiction and schedule this case for plenary review to address 

important issues regarding the scope of Section 5 to ensure that Section 5 is 

interpreted in a properly restrained manner that will alleviate rather than 

exacerbate its inherent constitutional flaws going forward. Those issues include 
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(a) whether Section 5 is unconstitutional when it is used to block 

legislation in a covered jurisdiction that closely resembles facially valid 

legislation in a non-covered jurisdiction; 

(b) whether photo-identification laws such as SB 14—which impose 

minimal burdens no different from the burdens of advance registration or 

in-person voting—“deny” or “abridge” the right to vote; and  

(c) whether a court can deny preclearance based on a novel theory of 

retrogression that rests on socioeconomic disparate-impact analysis, even 

when there is no evidence of an actual racial disparity. State of Texas v. 

Holder, Appellant’s Jurisdictional Statement,

http://www.brennancenter.org/sites/default/files/analysis/Texas-Voter-ID-

Jurisdictional-Statement.pdf  

(4) New Hampshire’s Voter ID legislation [New Hampshire’s Republican-

dominated legislature enacted voter ID legislation in 2012, and overrode the 

Governor’s veto. In late June 2013, following efforts by Democratic legislators to 

roll back the 2012 voter ID law, it appeared that the New Hampshire House and 

Senate might be able to work out a compromise over modifications to the photo 

ID law enacted last year, under which valid student identification would be 

allowed if issued by a college or career school in New Hampshire or a New 

Hampshire high school, and student IDs that have expired within the past five 

years would be allowed as proper ID for purposes of voting.] Voter ID deal 

reached in New Hampshire, VPR News, June 21, 2013, at 

http://digital.vpr.net/post/voter-id-deal-reached-nh; Voter bill would allow 

NH student identification, NECN, June 23, 2013, at                        

http://www.necn.com/06/23/13/Voter-bill-would-allow-NH-student-

identi/landing_newengland.html?&apID=107836677abd403394f697714bd82

1b2 

(5) Kansas’ SAFE Act [The Kansas Legislature enacted the Kansas Secure and 

Fair Elections (SAFE) Act, requiring new voters to provide proof of citizenship. 

According to the Kansas Secretary of State, Kris Kobach, chief architect of the 
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SAFE Act, the Kansas law is unlike the Arizona proof-of-citizenship law declared 

unconstitutional on June 17, 2013 in Arizona v. Inter-Tribal Council of Arizona, 

Inc. (ITCA), infra. The Kansas law requires election officials to accept the form 

and add the voter to the registration roll, after which the registration is put “in 

suspense” until the voter provides citizenship proof, such as a birth certificate or 

passport. Although the acceptance of the form answers the Supreme Court’s 

objection to the Arizona law, Kobach thinks Kansas voting law unaffected by 

Supreme Court ruling. The Wichita Eagle, June 18, 2013, at 

http://www.kansas.com/2013/06/17/2851855/kobach-thinks-kansas-voting-

law.html. By way of background, Kansas was the first state to enact legislation 

that combined a requirement that voters present photo ID when voting in person 

at a polling place, a requirement that absentee voters present a driver’s license 

number with a verified signature, and a requirement for proof of citizenship for 

newly registered voters.   

Moreover, two-thirds of the Democrats in the Kansas House of Representatives 

and three-fourths of the Democrats in the Kansas Senate voted in favor of the 

SAFE Act, key features of which demonstrate that it does not resemble the Texas 

law at issue in the Supreme Court’s recent ruling.  These are some key features of 

the SAFE Act’s provisions: 

(a) The SAFE Act’s photo ID requirement allows voters 65 or over to use 

an expired photo ID document, and the state will provide a free non-driver 

ID to any voter who signs an affidavit that the voter desires an 

identification card to vote in Kansas and does not possess a valid form of 

ID.  

(b) The absentee ballot provision of the SAFE Act requires a voter who 

requests an absentee ballot to provide his or her Kansas driver’s license or 

non-driver ID on the absentee ballot application, and a county election 

official must verify that the signature on the application form matches the 

signature on file in the electronic record of the voter.  
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(c) The proof of citizenship provision requires newly registered Kansas 

voters to provide proof of citizenship at the time they register to vote, 

which may consist of a birth certificate, a passport, a naturalization 

document, a driver’s license if the license indicates citizenship, or a 

photocopy of any of these documents. Currently-registered Kansas voters 

are exempt from the proof of citizenship requirement.  

Implementation of the SAFE Act is facilitated by the Kansas DMV’s scanning of 

photocopies of birth certificates into Kansas driver’s license holders’ files when 

the Act takes effect. Further, with respect to the issue raised by challengers of 

voter ID legislation that voter fraud is not significant enough to warrant such 

measures, that many Americans do not possess  photo IDs, and that such 

legislation will depress voter turnout among the poor and minorities, Kobach has 

pointed out that 221 incidents of voter fraud were reported in Kansas elections 

between 1997 and 2010, including absentee ballot fraud and impersonation of 

another voter, and that by 2011 the Kansas Secretary of State’s office had found 

67 aliens illegally registered to vote in Kansas. In a 2008 incident in Johnson 

County, Kansas, a voter appeared at the polls and was unregistered, allegedly 

picked another name off the poll book and registered to vote as that person and 

cast a ballot. Kris Kobach, Why Opponents Are Destined to Lose the Debate on 

Photo ID and Proof of Citizenship Laws: Simply Put – People Want Secure and 

Fair Elections, 62 Syracuse L. Rev. 1, 2 (2012). 

(6) Arkansas’ Voter ID legislation [On March 25, 2013, Arkansas Governor Mike 

Beebe vetoed SB 2, which would have amended the state's voter ID law to be of the 

strict photo ID variety. The Arkansas Senate overrode the veto on March 27, 2013, 

and the Arkansas House overrode the veto On April 1, 2013].

B. Early Voting 

Florida v. Holder  

The three-judge district court denied Section 5 preclearance to the early voting 

change enacted by the Florida legislature, concluding that they would have a 

prohibited retrogressive effect on African American voters. According to the court, 
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African Americans rely on early voting to a greater degree than white voters, the 

reduction in the number of early voting days would impose a material burden on their 

ability to effectively exercise the right to vote, and under the pre-existing law, there 

were 96 hours of early voting prior to each election whereas, under the new law, the 

reduction in the number of days could result in cutting the number of early voting 

hours in half.  The court also noted that Florida’s early voting changes might not be 

retrogressive if the covered counties were to exercise their discretion to maintain 96 

hours of early voting hours by increasing the early voting hours for each of the 

remaining early voting days. Following its ruling, the covered counties committed to 

96 hours of early voting for the November 2012 election, and the Justice Department 

precleared the early voting changes on September 12, 2012.] (Opinion, D.D.C. 

August 16, 2012), at 

http://www.lawyerscommittee.org/admin/site/documents/files/Florida-v-Holder-

Preclearance-opinion.pdf

C. Immigration Laws and Voting Rights  

Arizona v. Inter-Tribal Council of Arizona, Inc. (ITCA)  

On June 17, 2013, the Supreme Court in a 7-2 decision held that Arizona’s 

citizenship-verification requirements for registrants who use the federal voter 

registration form required under NVRA was unconstitutional. Writing for the 

majority, Justice Antonin Scalia reasoned that “[w]hen Congress legislates with 

respect to the times, places and manner of holding congressional elections, it 

necessarily displaces some element of a legal regime erected by the states." The 

Arizona case concerned a state voter registration law that conflicted with the 

federal National Voter Registration Act of 1993 (NVRA or the “motor voter” 

bill), a key section of which requires states to “accept and use” a standard federal 

form for voter registration. While the NVRA allows people to register to vote 

using a simple, uniform postcard, Arizona’s law rejects the federal form unless it 

also complies with the additional state documentation requirements. See Spencer 

Overton, The Other Voting Rights Case, March 18, 2013, ACS Blog at 

http://www.acslaw.org/acsblog/the-other-voting-rights-case-0. The ACLU top 

brass trumpeted the ruling as a reaffirmance of “the essential American right to 
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register to vote for federal election without the burdens of state voter suppression 

measures." Michael Doyle, Supreme Court rejects Arizona voter-citizenship law, 

Tulsa World, June 18, 2013, at 

http://www.tulsaworld.com/article.aspx/Supreme_Court_rejects_Arizona_voter_c

itizenship_law/20130618_13_A7_CUTLIN249095?subj=1 

D. Race-Neutral Enforcement of VRA: Politicization of the Justice Department 

in 2008 after the Black Panthers cases and in 2012 during Voter ID litigation 

Democrats at DOJ: Why Partisan Use of the Voting Rights Act Might Not Be So 

Bad After All, 23 Stan. L. & Pol'y Rev. 415, 430 (2012); The Black Panther Case: 

A Legacy of Politicized Hiring, http://www.mainjustice.com/2009/12/23/the-

black-panther-case-a-legacy-of-politicized-hiring/; Voting Section Chief Out 

Amid Controversy, http://www.mainjustice.com/2009/12/27/voting-section-chief-

out-amid-controversy/; Von Spakovsky Defends Ex-Chief of Voting Section, 

http://www.mainjustice.com/tag/christopher-coates/, 

Ex-Voting Section Chief Defends Black Panther Case At Goodbye Lunch,

http://www.mainjustice.com/2010/01/08/ex-voting-section-chief-defends-black-

panther-case-at-goodbye-lunch/ (reports concerning Voting Section Chief’s 

approval of voter intimidation case against the New Black Panther Party and the 

first voter intimidation case against black defendants in Noxubee County, MS, 

followed by transfer to U.S. Attorney’s Office in Charleston, S.C.); ‘Travesty of 

Justice’: DOJ Official Denounces Handling of New Black Panther Voter 

Intimidation Case, http://www.theblaze.com/stories/2010/09/24/justice-dept-

official-testifies-about-black-panther-intimidation-case/ (“Coates is the whistle-

blowing Justice Department official who revealed a “hostile atmosphere” within 

the department, and supports former Justice staffer J. Christian Adams’s claims of 

bias against cases that involved white victims and black defendants. Both have 

criticized the Justice Department’s downgrading of a case involving voter 

intimidation by the New Black Panther Party at a voting station in Philadelphia 

during 2008 presidential voting.” “He said that he believes the Voting Rights Act 

has not been enforced equally, and that certain civil rights groups have pressured 

the department into molding it into a de facto law benefiting minorities: “Many of 
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these groups act … as special interest lobbies for racial and ethnic minorities and 

demand not equal treatment but enforcement of the Voting Rights Act only for 

racial and language minorities.”) J. Christian Adams, Federal Court: DOJ Must 

Reimburse South Carolina for Voter ID Folly, P.J. Media, January 5, 2013, 

http://pjmedia.com/jchristianadams/2013/01/05/federal-court-doj-must-reimburse-

south-carolina-for-voter-id-folly/ (“PJ Media has learned that a team of career 

lawyers, expert analysts, and supervisors in the Justice Department Voting 

Section recommended that South Carolina’s photo voter identification law be 

precleared under the Voting Rights Act as non-discriminatory.  Presidential 

appointees in the Justice Department then disregarded the career recommendation 

and an objection followed, blocking South Carolina’s voter ID law. South 

Carolina filed suit in federal court, and a trial concluded a few weeks ago.  The 

parties are briefing the case and a decision is expected shortly. This information 

directly contradicts a central theme of Attorney General Eric Holder’s civil rights 

enforcement — that career civil servants have been placed back in charge of 

Voting Rights Act enforcement.  It also raises questions about political 

interference during an election year that has resulted in hundreds of thousands of 

dollars in costs from a federal court lawsuit to defend the decision by political 

appointees to overrule the career recommendation.  Had voter ID been precleared, 

South Carolina would not have needed to sue Eric Holder for approval in court.);

Federal Court: DOJ Must Reimburse South Carolina for Voter ID Folly, P.J. 

Media, January 5, 2013, http://pjmedia.com/jchristianadams/2013/01/05/federal-

court-doj-must-reimburse-south-carolina-for-voter-id-folly/ ("A federal court has 

ruled that South Carolina was the prevailing party in the unnecessary Voter ID 

litigation, and therefore the Justice Department is liable for paying the state’s 

costs. South Carolina spent $3,500,000 to obtain federal court approval of the 

state’s Voter ID law as non-discriminatory under the Voting Rights Act. The 

lawsuit was made necessary only because of the political and ideological 

radicalism of Assistant Attorney General Tom Perez and his deputy Matthew 

Colangelo.") 

V. Recent VRA Cases and Secondary authorities 
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A. New Hampshire v. Holder, 2013 WL 792794 (D.D.C. March 1, 2013) 

B. Allen v. City of Evergreen, Ala., 2013 WL 1163886 (S.D. Ala. March 20, 2013) 

C. Alabama Legislative Black Caucus v. Alabama, 2013 WL 1397139 (M.D.Ala 

April 5, 2013) 

D. Beaumont Independent School District v. United States, 2013 WL 1932185 

(D.D.C. May 10, 2013) 

E. Georgia State Conf. of the NAACP v. Fayette County Board of Commissioners, 

2013 WL 2948147 (N.D. Ga. May 21, 2013) 

F. Justin Levitt, Section 5 as Simulacrum, 123 Yale L.J. Online 151 (May 15, 2013); 

Loyola-LA Legal Studies Paper 2013-17, available at SSRN: 

http://ssrn.com/abstract=2265729 

G. J. Christian Adams, In Shelby County v. Holder, Supreme Court Will Decide 

Integrity Of Future Elections, Forbes/Capital Flows, June 13, 2013,  at 

http://www.forbes.com/sites/realspin/2013/06/13/in-shelby-county-v-holder-

supreme-court-will-decide-integrity-of-future-elections/ 

H. The Causal Context of Disparate Vote Denial, 54 B.C. L. Rev. 579, 644 (2013) 

I. Redistricting Principles for the Twenty-First Century, 62 Case W. Res. L. Rev. 

1179, 1204 (2012) 

J. Sword, Shield, and Compass: The Uses and Misuses of Racially Polarized Voting 

Studies in Voting Rights Enforcement, 64 Rutgers L. Rev. 973, 1009 (2012) 

K. The New Voter Suppression: Why The Voting Rights Act Still Matters, 15 Scholar: 

St. Mary's L. Rev. & Soc. Just. 261, 291 (2013) 

L. Democracy on the High Wire: Citizen Commission Implementation of the Voting 

Rights Act, 46 U.C. Davis L. Rev. 1041, 1109 (2013) 

M. A Half-Century of Virginia Redistricting Battles: Shifting From Rural 

Malapportionment to Voting Rights to Public Participation, 47 U. Rich. L. Rev. 

771, 831 (2013) 

N. Minority Vote Dilution in the Age of Obama, 47 U. Rich. L. Rev. 1041, 1075 

(2013)


