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                               VOTING RIGHTS  

IMPACT OF THE VOTING RIGHTS AMENDMENT ACT OF 2014 
& SHELBY COUNTY v. HOLDER ON ALASKA REDISTRICTING 

 
INTRODUCTION 
 

This Voting Rights Work Session will provide an overview of recent developments following the 
U.S. Supreme Court’s June 25, 2013 decision in Shelby County v. Holder, 570 U.S.—, 133 S. Ct. 
2612 (2013), followed by a focus on the Alaska Redistricting process as described  by two 
experienced Alaskan governmental attorneys who will cover relevant aspects of the redistricting 
litigation as it came to a conclusion in late 2013, providing their best predictions of how that 
litigation might be impacted by post-Shelby County developments in case law and legislation. 
 

RECENT DEVELOPMENTS IN CASE LAW AND LEGISLATION 
 
The first segment of the work session will provide a brief summary of the immediate impact of 
Shelby County v. Holder and the current status of the Voting Rights Amendment Act of 2014, 
with emphasis on the potential litigation risks and problems it may create in jurisdictions that 
thought they were free of preclearance. S.B.1945, The Voting Rights Amendment Act of 2014, 
was introduced January 16, 2014, and may be accessed at 
http://beta.congress.gov/113/bills/s1945/BILLS-113s1945is.pdf 
and http://www.leahy.senate.gov/download/1-16-14-senate-bill 
 
The focus will then shift to voter ID litigation, beginning with the recent decision of the 
Pennsylvania Commonwealth Court in Applewhite v. Commonwealth of Pennsylvania, which 
struck down that state’s voter ID legislation on state constitutional grounds. Adverse rulings 
casting voter ID legislation into doubt may create a major concern for jurisdictions if it is 
deemed the kind of “intentional discrimination” that might provide evidence to justify a federal 
court’s exercise of its remedial power under Section 3 to “bail in” a jurisdiction otherwise not 
covered by the preclearance requirement.  

 
This will be followed by an examination of Section 3 bail-in litigation in light of Allen v City of 
Evergreen and its potential impact on once-covered jurisdictions like Alaska, Texas, and North 
Carolina. See, e.g., Complaint, League of Woman Voters of North Carolina v. North Carolina, 
No. 1:13-cv-00660 (M.D.N.C. Aug. 12, 2013), ECF No. 1; and Press Release, U.S. Dep. Of 
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Justice, Justice Department to File New Lawsuit Against State of Texas Over Voter I.D. Law 
(Aug. 22, 2013), accessible at http://www.justice.gov/opa/pr/2013/August/13-ag-952.html. 

This Section 3 bail-in decision was handed down January 13, 2014 and may be accessed at  
https://www.documentcloud.org/documents/1005529-82-order-section-3c-1.html. 
 
 

IMMEDIATE IMPACT OF SHELBY COUNTY  v. HOLDER 

Up until Shelby County v. Holder, voting rights plaintiffs were able to rely upon Section 5’s 
administrative preclearance process to block discriminatory election practices. The immediate 
impact of Shelby County v. Holder was immobilization of Section 5 of the Voting Rights Act. 
This was followed by several states taking steps to implement Voter ID legislation that up until 
then has been embroiled in Section 5 preclearance litigation, prompting in turn Section 3 bail-in 
claims charging that these states were engaging in intentional deprivation of voting rights on 
account of race and should be subject to preclearance under Section 3.  
Texas’ Voter ID legislation, S.B. 14 of 2011, had previously been enjoined from enforcement by 
a D.C. Three-Judge District Court, which had concluded that the law discriminated against racial 
and language minority voters. That decision was vacated by the U.S. Supreme Court in Shelby 
County. Within hours of the Shelby County decision, Texas Attorney General Greg Abbott 
announced that Texas would immediately implement S.B. 14.  In one of the Texas cases filed the 
day after the Shelby County decision was handed down, Veasey v. Perry, Plaintiffs challenged 
S.B. 14 as violative of the First, Fourteenth, Fifteenth, and Twenty-Fourth Amendments to the 
U.S. Constitution, as well as Section 2 of the Voting Rights Act in that it denied and abridged the 
right to vote on account of race and language minority status. The Plaintiffs included in their 
prayer for relief a request that the court “[r]etain jurisdiction and require Texas to obtain 
preclearance pursuant to Section 3(c) of the Voting Rights Act, 42 U.S.C. § 1973a(c) with 
respect to its voting practices and procedures.” See 
http://www.campaignlegalcenter.org/images/tx_photo_id_first_amended_complaint_8-23-
13.pdf. 
 

 

VOTING RIGHTS AMENDMENT ACT OF 2014 

 

One January 16, 2014, the Voting Rights Amendment Act of 2014 was simultaneously 
introduced in the Senate and House. It proponents called it a bipartisan bill. It is predicated on 
the claim that harmful segregation is still pervasive today, the conventional civil-rights wisdom 
and has been strongly endorsed by the Obama administration. 

The arguments for and against this legislation may reflect in part the majority and dissenting 
opinions of the U.S. Supreme Court in Shelby County v. Holder.  The following is a concise 
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summary of some of the pro and con arguments that may comprise the political landscape when 
hearings get underway on this legislation, the chief objective of which will be to effectuate a 
constitutionally sound version of Section 5 preclearance and a constitutionally supportable 
coverage trigger that can overcome the deficiencies noted in Shelby County. 

 

Pros and Cons of the Voting Rights Amendment Act of 2014  

 

PRO Extension of Section 5: 
 

In Shelby County v. Holder, the Court held Section 4 unconstitutional and effectively 
immobilized and effectively disarmed the Section 5 preclearance provision that up until June 25, 
2013 had required federal preclearance of changes to election laws for select jurisdictions. 
 
Many argue that the VRA is no longer needed and that the protections of Section 5 preclearance 
– a requirement that assures certain states will uphold the right to vote - '' requirement" -- a 
requirement that ensures certain States are upholding the right to vote – is targeting the wrong 
states. To answer this argument, one need only consider the fact that of the 1,100 objections 
issued since 1965 by the DOJ, 56% took place since the 1982 reauthorization, and over 50%  
were interposed since 1982. Despite progress made by covered states in upholding the right to 
vote, problems still exist.  
 
Citizens should be able to trust our democratic process and feel that they are connected to it, and 
that is the goal of the Voting Rights Amendment Act of 2014. Only through this legislation can 
the legal regime be restored to what it was before Shelby County v. Holder. Only through this 
broad extension of voting rights legislation can problems such as states imposing voter ID 
requirements, purging of voters from registration rolls for no legitimate reason, prevention of 
eligible ex-felons from voting in elections, unevenly distributing polling equipment and creating 
lengthy election delays, deceiving voters about the time, location and rules of elections.  in recent 
elections be eliminated. And these are problems that have largely been directed at minority 
voters, disabled voters, low-income voters, and historically disenfranchised groups. . 
 
 
The effective exercise of the fundamental American civil right to vote includes the ability to 
exercise that right independently and privately. Many see the most important duty of Congress as 
protecting and properly guarding the American people’s right to vote, since it has the power to 
protect all other rights. Any actions which threaten the efficacy of the right to vote or which 
carries the potential of disenfranchising a group of voters must be prevented.  
 

People are kept from voting by unfair laws, threats or fraud in nations whose governments are 
much less stable and much less democratic that ours, yet the last several years have seen an 
upsurge in many states in which political leaders have sought to promote their own power and 
bolster their own success by controlling the electoral process for political advantage. In the last 
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three years alone, over a dozen states have enacted laws imposing new photo identification 
requirements, imposing strict procedures governing third-party voter registration, changing early 
voting procedures, and shortening the number of days for early voting.  
 
These are challenges and threats to voting rights. Even though America in 2014 has moved far 
beyond the challenges of 1965, Section 5 is still necessary. Many jurisdictions throughout the 
USA continue to erect overt and subtle barriers and impose forms of discrimination that bear 
disproportionately upon minority voters. Examples include a DOJ objection to a redistricting 
plan in East Feliciana Parish, Louisiana, where the map-drawer began the process by meeting 
exclusively with white officeholders -- and never consulted black officeholders, resulting in a 
map that diminished the electoral opportunity of African Americans. Following the DOJ’s 
objection under Section 5, the Parish enacted a new, non-discriminatory map. In the State of 
Texas, the DOJ argued that proposed redistricting plans for the State House and the Texas 
Congressional delegation were impermissible, because the state had failed to show the absence 
of discrimination. Texas has gained more than 4 million new residents under the 2010 census -- 
the vast majority of whom are Hispanic -- and that this growth allowed for four new 
Congressional seats, yet the state proposed adding zero additional seats in which Hispanics 
would have the electoral opportunity envisioned by the Voting Rights Act, the opportunity to 
elect candidates of their choice. These are but a few of the examples that show a continuing need 
for Section 5, a critical tool to combat discrimination and safeguard the right to vote. 
Well before the 2006 reauthorization of Section 5, our nation witnessed many attempts by 
political operatives to gain partisan advantage by keeping people away from the polls. They did 
this before 1965 through literacy tests and poll taxes. This did this in the 2004 elections by 
mounting misinformation campaigns targeting minority voters and telling them that Election Day 
has been moved, or that only one adult per household could cast a ballot. Fliers were distributed 
in minority neighborhoods in Milwaukee before the 2004 elections falsely claiming that "[I]f 
anybody in your family has ever been found guilty [of a crime], you can’t vote in the presidential 
election" -- and that they risked a 10-year prison sentence if they did vote. In 2006, 14,000 
Latino voters in Orange County, California, received mailings, warning in Spanish that, "[If] you 
are an immigrant, voting in a federal election is a crime that can result in jail time." These blatant 
falsehoods likely deterred some eligible citizens from going to the polls. More recently, the 
campaign manager of a Maryland gubernatorial candidate was convicted on election fraud 
charges for approving anonymous "robocalls" that went out on Election Day last year to more 
than 100,000 voters in the state’s two largest majority-black jurisdictions. These calls 
encouraged voters to stay home -- telling them to "relax" because their preferred candidate had 
already wrapped up a victory. 
 
 
In Justice Ruth Bader Ginsburg’s dissent in Shelby County v. Holder, she listed many examples 
of voting discrimination and vote dilution that demonstrated the extent of ongoing problems that 
could and should be addressed by Section 5 preclearance, all of which took place prior to the 
2006 reauthorization of Section 5:  
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 In 1995, Mississippi sought to reenact a dual voter registration system, “which 
was initially enacted in 1892 to disenfranchise Black voters,” and for that reason, 
was struck down by a federal court in 1987. H. R. Rep. No. 109–478, at 39.  

 Following the 2000 census, the City of Albany, Georgia, proposed a redistricting 
plan that DOJ found to be “designed with the purpose to limit and retrogress the 
increased black voting strength . . . in the city as a whole.” Id., at 37 (internal 
quotation marks omitted).  

 In 2001, the mayor and all-white five-member Board of Aldermen of Kilmichael, 
Mississippi, abruptly canceled the town’s election after “an unprecedented 
number” of African-American candidates announced they were running for office.  
DOJ required an election, and the town elected its first black mayor and three 
black aldermen. Id., at 36–37.  

 In 2006, this Court found that Texas’ attempt to redraw a congressional district to 
reduce the strength of Latino voters bore “the mark of intentional discrimination 
that could give rise to an equal protection violation,” and ordered the district 
redrawn in compliance with the VRA. League of United Latin American Citizens 
v. Perry, 548 U. S. 399, 440 (2006). In response, Texas sought to undermine this 
Court’s order by curtailing early voting in the district, but was blocked by an 
action to enforce the §5 preclearance requirement. See Order in League of United 
Latin American Citizens v. Texas, No. 06–cv–1046 (WD Tex.), Doc. 8.  

 In 2003, after African-Americans won a majority of the seats on the school board 
for the first time in history, Charleston County, South Carolina, proposed an at-
large voting mechanism for the board.  The proposal, made without consulting 
any of the African-American members of the school board, was found to be an 
“‘exact replica’” of an earlier voting scheme that, a federal court had determined, 
violated the VRA. 811 F. Supp. 2d 424, 483 (DDC 2011). See also S. Rep. No. 
109–295, at 309. DOJ invoked §5 to block the proposal.  

 In 1993, the City of Millen, Georgia, proposed to delay the election in a majority-
black district by two on the city council while the neighboring majority white 
district would have three representatives. 1 Section 5 Hearing 744. DOJ blocked 
the proposal. The county then sought to move a polling place from a 
predominantly black neighborhood in the city to an inaccessible location in a 
predominantly white neighborhood outside city limits. Id., at 816.  

 In 2004, Waller County, Texas, threatened to prosecute two black students after 
they announced their intention to run for office. The county then attempted to 
reduce the availability of early voting in that election at polling places near a 
historically black university. 679 F. 3d, at 865–866.  

 In 1990, Dallas County, Alabama, whose county seat is the City of Selma, sought 
to purge its voter rolls of many black voters. DOJ rejected the purge as 
discriminatory, noting that it would have disqualified many citizens from voting 
“simply because they failed to pick up or return a voter update form, when there 
was no valid requirement that they do so.” 1 Section 5 Hearing 356.  

 
As Congress debates the wisdom and justification of extending Section 5 preclearance under the 
Voting Rights Amendment Act of 2014, the coverage formula must properly identify those states 



7 
 

and districts which are the biggest offenders in attempts to deny voting rights.  That coverage 
formula must reflect and be based on current conditions. 
 
In Justice Ginsburg’s dissent in Shelby County, she noted that second generation barriers had 
effectively denied minorities the right to vote, stating at 2013: 
 
Congress also found that as “registration and voting of minority citizens increas[ed], other 
measures may be resorted to which would dilute increasing minority voting strength.” Ibid. 
(quoting H. R. Rep. No. 94–196, p. 10 (1975)). See also Shaw v. Reno, 509 U. S. 630, 640 
(1993) (“[I]t soon became apparent that guaranteeing equal access to the polls would not suffice 
to root out other racially discriminatory voting practices” such as voting dilution). Efforts to 
reduce the impact of minority votes, in contrast to direct attempts to block access to the ballot, 
are aptly described as “second-generation barriers” to minority voting. Second-generation 
barriers come in various forms. One of the blockages is racial gerrymandering, the redrawing of 
legislative districts in an “effort to segregate the races for purposes of voting.” Id., at 642. 
Another is adoption of a system of at-large voting in lieu of district-by-district voting in a city 
with a sizable black minority. By switching to at-large voting, the overall majority could control 
the election of each city council member, effectively eliminating the potency of the minority’s 
votes. Grofman & Davidson, The Effect of Municipal Election Structure on Black 
Representation in Eight Southern States, in Quiet Revolution in the South 301, 319 (C. 
Davidson& B. Grofman eds. 1994) (hereinafter Quiet Revolution). A similar effect could be 
achieved if the city engaged in discriminatory annexation by incorporating majority white areas 
into city limits, thereby decreasing the effect of VRA-occasioned increases in black voting. 
Whatever the device employed, this Court has long recognized that vote dilution, when adopted 
with a discriminatory purpose, cuts down the right to vote as certainly as denial of access to the 
ballot. 
 
The litigants for Shelby County argued that so-called second generation barriers were not 
specifically outlawed under the VRA.  While vote dilution for an example, may or may not be an 
issue, the VRA section 4 specifically identifies minority voting rolls and specific devices and 
tests such as poll taxes and literacy tests as criteria for requiring preclearance.  As the majority 
decision plainly explains, these devices have been outlawed for more than 40 years and minority 
voting rolls in the specific states are at all-time highs, even exceeding white registration in some 
places. In my opinion, the argument for Con in this debate is rooted in the spirit of the law and 
not the letter.  Section 4 identifies those states with a long standing history of minority 
discrimination and, despite the advances made, they continue to be the source of more potential 
offenses than any other. 
 
 
True, conditions in the South have impressively improved since passage of the Voting Rights 
Act. Congress noted this improvement and found that the VRA was the driving force behind it. 
2006 Reauthorization §2(b)(1).But Congress also found that voting discrimination had evolved 
into subtler second-generation barriers, and that eliminating preclearance would risk loss of the 
gains that had been made. §§2(b)(2), (9). Concerns of this order, the Court previously found, 
gave Congress adequate cause to reauthorize the VRA. City of Rome, 446 U. S., at 180–182 
(congressional reauthorization of the preclearance requirement was justified based on “the 
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number and nature of objections interposed by the Attorney General” since the prior 
reauthorization; extension was “necessary to preserve the limited and fragile achievements of the 
Act and to promote further amelioration of voting discrimination”) (internal quotation marks 
omitted). Facing such evidence then, the Court expressly rejected the argument that disparities in 
voter turnout and number of elected officials were the only metrics capable of justifying 
reauthorization of the VRA. Ibid. 
 
 
 
 
CON Extension of Section 5: 
 
The VRA of 1965 was an effective tool to promote minority electoral participation. Following its 
passage, minority voting, participation and political access increased significantly in those 
regions whose discriminatory election laws limited minority participation. In spite of the VRA’s 
clear "federalism cost", it was necessary to give meaningful protection and enforcement of rights 
secured by the 15th amendment.  One of the crown jewels of the VRA was Section 5 
preclearance, enacted initially as an emergency, temporary remedial measure. This temporary 
remedial measure was repeatedly renewed in 1970, 1975, 1982 and 2006.  Each renewal of 
Section 5 provided an occasion to expand the VRA, principally to language minorities and other 
minority groups. While there was growing recognition that the VRA was helping generate 
successful results and that minority voter registration, minority electoral success, and the sheer 
number of minority officeholders was growing at a dramatic pace, the continued expansion of 
the VRA was seen as a necessity by Congress.  
 
As African-American participation in the political and electoral process increased during the 
1070s, more and more minority groups and jurisdictions were swept into Section 5’s coverage 
through a statistical trigger grounded on conditions as they existed in 1965. Federal protection 
under through Section 5 was extended to Hispanics, Asian Americans, American Indians, and 
Alaskan Natives, although their treatment, experience and history of participation in and access 
to the electoral process was not similar to that of southern African-American voters.  
 
The “results test” was added to Section 2 in 1982, creating yet a powerful tool – applicable 
nationwide - in the federal arsenal to fight discriminatory electoral practices that resulted in 
denial and dilution of the right to vote on account of race. As amended in 1982, Section 2 was 
often interpreted and applied to guarantee electoral equality and proportionality based on race.  
Before Section 2 was amended, the VRA had been effectively applied in eliminating racial 
gerrymandering that was intended to reduce the influence of a minority candidates and voters. 
After Section 2 was amended, some states began to institute "affirmative gerrymandering" that 
led to creation of majority-minority districts designed to allow minority representation despite 
the evidence that such districts often tended to isolate and corral minorities.  In Shaw v. Reno, 
the Supreme Court rejected bizarrely constructed racially gerrymandered districts whose shapes 
could not be explained or justified on grounds other than race and held that race-predominant 
redistricting that subordinated legitimate traditional districting principles violated the Fourteenth 
Amendment. It was nonetheless difficult to distinguish between racial gerrymandering and 
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political gerrymandering, as the Court’s decisions in Cromartie v. Hunt and Vieth v. Jubilier 
demonstrated.   
 
When Section 5 was about to expire in the middle of the last decade, Congress came to the 
rescue with the Voting Rights Act Reauthorization and Amendments Act of 2006, relying in part 
on a legislative history of what are known as “second generation” barriers to voting such as vote 
dilution. In reauthorizing and finding a current need for the Section 5 preclearance system in 
2006, Congress did not take heed of the fact that the VRA had been in effect for 40 years when it 
decided the retain a system of federal oversight that treated states differently from one another in 
modern times, and it ignored the fact that during those 40 years, largely as a result of the VRA’s 
enforcement,  voting tests had been abolished, voter registration disparities and voter turnout due 
to race had disappeared, and African-Americans had attained political office in record numbers. 
Congress instead retained a coverage formula in the 2006 reauthorization process that ignored 
these developments and chose to focus instead on “decades-old data relevant to decades-old 
problems, rather than current data reflecting current needs.” 
 
Long before the U.S. Supreme Court confronted the problem of reliance on stale historical data 
and conditions present decades before but no longer extant, the Court had hinted in a number of 
decisions that the serial extensions of the VRA over the years were exacting federalism costs and 
diminishing states’ rights in a way that appeared to be lacking in justification.  
 
The 2006 Act was overwhelmingly approved by the House and Senate, but Section 4, the 
coverage provision that triggered Section 5 preclearance, was ultimately declared 
unconstitutional by the U.S. Supreme Court in Shelby County v. Holder as not reflective of 
current conditions, effectively immobilizing Section 5. In a nutshell, the Court found that the link 
to the original coverage criteria determined by Section 4 had dissipated and was no longer 
relevant, and the federalism costs were thus unjustified. There was a disconnect between the 
legislative record that once justified the VRA’s Section 5 preclearance provision in 1965 and the 
Section 4 coverage formula as it was brought forward in the 2006 VRARA. 
 

One of the principal arguments made by the Plaintiffs in Shelby County v. Holder was that it was 
improper for Congress to rely on “second generation” barriers to voting such as vote dilution, 
since vote dilution does not violate the Fifteenth Amendment and Section 5 had never been 
upheld under the Fourteenth Amendment. The Plaintiffs also pressed the argument that Section 5 
preclearance is only directed to interference with ballot access and is not a proper remedy for 
practices that affect the weight of votes cast, matters that can be effectively addressed by Section 
2 vote dilution litigation. 

The Shelby County majority invalidated Section 4 of the VRA, reasoning that  

“[c]overage today is based on decades-old data and eradicated practices. The formula captures 
States by reference to literacy tests and low voter registration and turnout in the 1960s and early 
1970s. But such tests have been banned nationwide for over 40 years. ... And voter registration 
and turnout numbers in the covered States have risen dramatically in the years since. … Racial 
disparity in those numbers was compelling evidence justifying the preclearance remedy and the 
coverage formula…. There is no longer such a disparity. In 1965, the States could be divided 



10 
 

into two groups: those with a recent history of voting tests and low voter registration and turnout, 
and those without those characteristics. Congress based its coverage formula on that distinction. 
Today the Nation is no longer divided along those lines, yet the Voting Rights Act continues to 
treat it as if it were.” 

 

The burden is upon Congress to create a substantial record of current evidence, current voting 
deprivations and current voting rights violations that justify enactment of a renewed and more 
narrowly tailored form of Section 5 preclearance, one that targets those jurisdictions in which 
second generation voting rights deprivations have occurred recently. There must be strong 
evidence to support such legislation. The proponents of the Voting Rights Amendment Act of 
2014 believe they can come forward with such evidence.  Those who oppose this proposed 
legislation say that second generation claims of vote dilution are not the type of conduct or 
behavior that Congress has the power to legislate remedially under the Fourteenth or Fifteenth 
Amendments. The battle lines are drawn.  

 

 

VOTER ID LITIGATION AFTER SHELBY COUNTY v. HOLDER 

 

A recent overview of Voter ID legislation and a 50 state summary of Voter ID litigation can be 
found at http://www.pewstates.org/projects/stateline/headlines/interactive-a-state-by-state-look-at-
voter-id-laws-for-2012-elections-85899376879.   

One of the most recent Voter ID decisions is the Applewhite case. On January 17, 2014, the 
Commonwealth Court of Pennsylvania in a decision by Commonwealth Court Judge Bernard L. 
McGinley invalidated Act 18, Pennsylvania’s Voter ID law, under applicable provisions of the 
state constitution. Pennsylvania’s Voter ID law required voters to show photo identification at 
polls and was challenged on grounds that it unreasonably burdened the poor and elderly. Faced with 
evidence that hundreds of thousands of voters would have been disenfranchised by the 
controversial law, the Commonwealth Court granted permanent injunctive relief, holding that the 
Voter ID law did not contain a legal, non-burdensome provision of a compliant photo ID for all 
qualified electors, failed adequately to protect against disenfranchisement and did not satisfy the 
liberal access to the electoral franchise compelled by the Pennsylvania Election Code. See 
Applewhite v. Commonwealth of Pennsylvania, accessible at http://www.pilcop.org/wp-
content/uploads/2014/01/Voter-ID-Final-Order.pdf 
 

As noted above, several of these Voter ID challenges have morphed into Section 3 bail-in actions 
under which Voting Rights advocates are seeking to bail-in the jurisdictions and require them 
once again to be subject to preclearance. The Texas litigation, discussed below, provides a good 
example of the tenacious strategy followed by Voting Rights Advocates in response to that 



11 
 

state’s restrictive Voter ID legislation, the most restrictive in the nation. We turn to those cases 
now. 

SECTION 3 BAIL-IN LITIGATION 

Bail-in litigation has been commenced in a number of states following the Supreme Court’s 
Shelby County decision. These include North Carolina, Texas and Alaska. See, e.g., Complaint, 
League of Woman Voters of North Carolina v. North Carolina, No. 1:13-cv-00660 (M.D.N.C. 
Aug. 12, 2013), ECF No. 1; Press Release, U.S. Dep. Of Justice, Justice Department to File New 
Lawsuit Against State of Texas Over Voter I.D. Law (Aug. 22, 2013), accessible at 
http://www.justice.gov/opa/pr/2013/August/13-ag-952.html and 
http://www.campaignlegalcenter.org/images/tx_photo_id_first_amended_complaint_8-23-
13.pdf; and Press Release, Native Am. Rights Fund, Alaska Native Sue Over Voting Rights 
Violations in Dillingham and Wade Hampton Regions (July 19, 2013) (available at 
http://electionlawblog.org/wp-content/uploads/2872_001.pdf. 

                             Section 3 Bail-In Relief Sought in Texas Voter ID litigation 

Texas’ Voter ID legislation, S.B. 14 of 2011, had previously been enjoined from enforcement by 
a D.C. Three-Judge District Court, which had concluded that the law discriminated against racial 
and language minority voters. That decision was vacated by the U.S. Supreme Court in Shelby 
County. Within hours of the Shelby County decision, Texas Attorney General Greg Abbott 
announced that Texas would immediately implement S.B. 14.  In one of the Texas cases filed the 
day after the Shelby County decision was handed down, Veasey v. Perry, Plaintiffs challenged 
S.B. 14 as violative of the First, Fourteenth, Fifteenth, and Twenty-Fourth Amendments to the 
U.S. Constitution, as well as Section 2 of the Voting Rights Act in that it denied and abridged the 
right to vote on account of race and language minority status. The Plaintiffs included in their 
prayer for relief a request that the court “[r]etain jurisdiction and require Texas to obtain 
preclearance pursuant to Section 3(c) of the Voting Rights Act, 42 U.S.C. § 1973a(c) with 
respect to its voting practices and procedures.” See  
http://www.campaignlegalcenter.org/images/tx_photo_id_first_amended_complaint_8-23-
13.pdf. 
  

           Section 3 Bail-In Following Shelby County: Allen v. City of Evergreen 

The first reported district court decision invoking Section 3 bail-in and reimposing preclearance 
requirements following the Supreme Court’s Shelby County decision was Allen v City of 
Evergreen, a small Alabama town with 62% black population. This Section 3 bail-in decision 
was handed down January 13, 2014 and may be accessed at  
https://www.documentcloud.org/documents/1005529-82-order-section-3c-1.html.  Section 3 is 
one of the more obscure provisions of the Voting Rights Act and has rarely been used except in 
cases involving consent decrees. The U. S. District Court for the Southern District of Alabama 
relied on Section 3 to require the City of Evergreen to obtain approval from the DOJ if it makes 
changes to the voting rolls and also if it makes redistricting changes in its city council elections. 
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The City had been placed under Section 5 in 2012, but following the Supreme Court’s Shelby 
County decision on June 25, 2013, enforcement of Section 5 was effectively removed.  

The City of Evergreen in recent years had been found to have improperly excluded minority 
voters from its rolls and redrawn its district lines to concentrate black voters, who were in the 
majority, into just two of the five districts, limiting black voting power. Attorneys for the City of 
Evergreen dropped their resistance to the Section 3 bail-in restrictions and entered into 
negotiations that ultimately led to the district court’s order. Under changes that the City agreed 
to, it will have to submit changes for Section 3 review by the district judge or by DOJ if they 
entail any change in the City Council districts or if they change the standards for determining 
which voters are eligible to vote in municipal elections.   See Citing race record, federal judge 
extends heightened scrutiny of Evergreen elections until 2020, 
http://blog.al.com/live/2014/01/citing_race_record_federal_jud.html; Voting Rights Preclearance 
Lives, http://pulse.ncpolicywatch.org/2014/01/15/voting-rights-preclearance-lives/. 

 

THE ALASKA REDISTRICTING EXPERIENCE 

The above summary provides a helpful backdrop for understanding the course of Alaska’s 
Redistricting Experience, as seen through two Alaskan attorneys who worked on behalf of amici, 
boroughs directly affected by the proceedings which commenced in 2011. They will illustrate the 
complex path of the Alaska redistricting litigation, including reference to maps and a litigation 
strategy through which the final approved plan evolved during the latter part of 2013, once 
Section 5 preclearance and compliance with the Voting Rights Act was removed from the 
equation by Shelby County.  
 
They will provide us with their insight and understanding of how Alaska has dealt with the 
redistricting process by applying its own constitutional standards, including resolution of issues 
relating to gerrymandering, socioeconomic integration, compactness and one person, one vote. 
These are issues relevant to municipal attorneys in the lower 48, similar to issues that are 
confronted in Section 2 vote dilution litigation.   
 
They will also describe how the interim plan under which last year’s elections were held in 
Alaska might not have passed constitutional muster, and that the final approved plan has yet to 
be used in a state election. This is a phenomenon that a number of jurisdictions have dealt when 
holding elections under an interim plan that did not appear to satisfy all of the statutory and 
constitutional requirements but nonetheless was used by reason of the proximity of an election 
and the exigency of the situation.  
 
Finally, they will address Alaska’s current status in light of post-Shelby County developments, 
and a problem that is the same as that faced by many jurisdictions that were once covered by 
Section 5 until it was immobilized, namely, whether Section 3 bail-in may pose a credible threat 
at some point. Texas and North Carolina, among others, are facing that problem right now, and 
the district court in the Evergreen case has just handed down the nation’s first Section 3 bail-in 
decision in a litigated case. Specifically, when the Supreme Court in Shelby County invalidated 
the coverage formula in Section 4, and thereby immobilized the DOJ’s ability to review and 
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require Section 5 preclearance for election changes for formerly covered jurisdictions, Section 3 
relief is being requested in a case in Alaska brought by Native American voters. See Press 
Release, Native Am. Rights Fund, Alaska Natives Sue Over Voting Rights Violations in 
Dillingham and Wade Hampton Regions (July 19, 2013) (available at 
http://electionlawblog.org/wp-content/uploads/2872_001.pdf). 
 

 
 

 


