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Introduction

 Illegal immigration has triggered an avalanche of legislative responses from state and 

local governments throughout the nation, particularly in our border states. Even beyond the 

border states of Texas, New Mexico, Arizona and California, many cities and counties 

throughout the nation have taken the brunt of this combined fiscal, socioeconomic and liability 

exposure. As we will see further in this presentation, many local governments have decided to 

take matters into their own hands rather than await the outcome of the long-delayed 

Congressional debate over immigration policy. Faced with actual or perceived threats of illegal 

immigrants joining gangs, dealing in narcotics, committing violent crimes and destroying the 

quality of life in cities and counties across America, local governments like Hazleton, 

Pennsylvania have taken the lead in exploring whether local governments may act on their own 

to curb illegal immigration. Hazelton, a northeast Pennsylvania former coal town of 31,000, has 

been thrust into the middle of the national debate over illegal immigration by enacting a 

municipal ordinance, the  Illegal Immigration Relief Act, that penalizes landlords who rent to 

illegal immigrants and businesses that give them jobs.1 Its action was precipitated in part by the 

fact that illegal immigrants have commited at least 47 crimes since the spring of 2006, including 



one murder, and were the subject of one-third of all drug-related arrests in 2005, and  have 

driven up the costs of health care and education. The American Civil Liberties Union, Hispanic 

civil rights organizations, landlords, and a number of illegal immigrants who were allowed to 

remain anonymous have sued the city, labeling the city’s action as racist and divisive, alleging 

that the city is trampling on the exclusive power of the Federal Government to regulate 

immigration, and that the city ordinance will make white residents suspicious of every Hispanic 

person they see. The City of Hazelton’s case is among the first of many similar civil actions and 

is being watched closely.

These local governments have become exasperated with the apparent failure of the 

executive and legislative branches of the Federal Government to deal with and come up with 

workable solutions to the illegal immigration nightmare. State and local police are badly needed 

to help overwhelmed federal immigration authorities apprehend and detain illegal aliens in the 

interior of our country.2  The problems that flow from ten to twelve million undocumented 

workers crossing our national borders in recent years are many, and solutions are complex.  

Some recommend that state and local law enforcement be more engaged in enforcing 

immigration laws. Others question whether state and local law enforcement officers possess 

adequate authority to enforce all immigration laws — that is, both civil violations (e.g., lack of 

legal status, which may lead to removal through an administrative system) and criminal 

punishments (e.g., alien smuggling, which is prosecuted in the courts). Whether state and local 

law enforcement agencies have sufficient resources and immigration expertise as well as whether 

state and local funds should be used to enforce federal immigration law are also controversial.3

 This presentation will focus on the policy choices and strategies that are being developed 

at the local government level to cope with the staggering costs that illegal immigration places on 



law enforcement, particularly in the context of civil liability and criminal liability of officers who 

are in harm’s way. That “harm” is now coming not only from illegal immigrants intent on 

entering the United States through any means available, but also from the federal criminal 

prosecution of local law enforcement officers, left unsupported to cope with this issue. 

Growing Pressure for Local Government Alternatives

 Local government officials from the border states of California, Arizona, New Mexico 

and Texas have strained to provide services for which there are few if any federal programs to 

reimburse them. Taxpayers who support these local governments pay an increasingly higher per 

capita amount of taxes to fund essential law enforcement efforts to stem criminal acts that 

support illegal trafficking.  In turn, local governments are now faced with what is rapidly 

escalating into a disproportionate financial impact flowing from civil liability exposure of local 

law enforcement officials being sued by illegal immigrants in federal civil rights actions 

predicated on constitutional claims of excessive force, wrongful arrest, and assault. To make 

matters worse, local law enforcement officers working in tandem with federal border patrol 

officers may be facing criminal liability arising from efforts to interdict illegal border crossings 

by illegal immigrants.  

 Local solutions and strategies are being studied, developed and proposed from city halls 

to county courthouses to state legislature, all in an effort to minimize this disproportionate fiscal 

impact. These solutions and strategies will have to be implemented through the coordinated 

efforts of federal and local governments as well as such organizations as the Federation for 

American Immigration Reform (FAIR), the Center for Immigration Studies, the National League 

of Cities, the National Association of Counties, universities and other public and private sector 

organizations. As cities and counties seek relief from the financial burden incident to civil and 



criminal liability exposure of law enforcement officers involved in efforts to address illegal 

immigration, feasible alternatives will have to be identified at the local government level, with 

close coordination and collaboration between state and federal agencies, each with their own 

turf, each with their own concerns about cross-jurisdictional conflicts, and each with their own 

unique perspective on illegal immigration.  

Illegal Immigration Crackdowns Within Local Government

 Many municipalities and counties across the nation have enacted ordinances and other 

laws targeting illegal immigration. Many have been met with fierce opposition. Resolution of 

these disputes that pit local governments against the federal government has been largely bogged 

down in temporary restraining orders (TRO’s) and agreed orders pending trials on the merits. 

Hazelton, PA

 In Hazleton, Hispanic immigrants swelled the population by more than 30 percent. As 

noted in the introduction, the city is currently defending its ordinance, the Illegal Immigration 

Relief Act, from a legal challenge filed by the ACLU and Hispanic activist groups. The law, 

which the city council revised four times in an attempt to put it on sounder legal footing, would 

impose fines on landlords who rent to illegal immigrants and deny business permits to companies 

that give them jobs. A companion ordinance would require tenants to register with City Hall and 

pay for a rental permit. Mayor Louis J. Barletta has stated to the media that he wants to make 

Hazleton “the toughest place on illegal immigrants in America.”4

 On October 31, 2006,  U.S. District Judge James Munley entered a TRO enjoining 

enforcement of an ordinance enacted by this northeast Pennsylvania city, apparently accepting 

the argument of the ACLU that the measure trampled on the federal government's exclusive 

power to regulate immigration. In issuing a temporary restraining order against Hazleton on Oct. 



31, 2006, U.S. District Judge James Munley said there was a "reasonable probability" its package 

of laws would be declared unconstitutional. Judge Munley also refused to order the ACLU to 

reveal the names of some of the plaintiffs, who had requested anonymity because they are illegal 

immigrants. This prompted Hazelton's Mayor Barletta to respond, "All I want is a fair playing 

field. It makes it very difficult to prove your case when you don't know who is suing you."5

 Hazelton Mayor Lou Barletta's efforts have been replicated in dozens of communities 

across the nation, and many of those efforts are the subject of pending federal and state civil 

litigation. Hazelton's high-profile campaign to eliminate illegal immigrants have prompted over 

100 other municipalities in 27 states to consider enacting ordinances and other  laws ranging 

from penalizing companies that employ illegal immigrants to making English the official 

language. Even though enforcement of the city’s ordinance has been barred pending the trial on 

the merits, just the threat of action has led many Hispanics to flee the city, and the businesses 

that cater to them have reported plummeting sales. The ACLU’s Executive Director, Anthony 

Romero, has charged that “the city of Hazelton is promoting discrimination,” and the President 

of the Puerto Rican Legal Defense and Education Fund, Cesar Perales, warned that “every Latino 

will be a target,” and that “the significance of Hazleton is about stopping this anti-immigrant 

movement dead in its tracks.”6 On the other hand, David Sosar, a King’s College political 

science professor and former city council member, has opined that the city had little choice but 

to enact this measure, stating recently that  “[f]or the most part, it’s a quiet little town. When you 

have a few major drug busts, shootings, those are the indicators that something is going on and 

you as a city government need to react to it.”7   

Riverside, NJ

 In  Riverside, NJ, lawsuits have been filed in state court, and the township has yet to 



enforce the ordinance.  Riverside, with a population of about 8,000, is the latest community to 

pass local regulations on illegal immigration in the absence of a federal law that would address 

the estimated 12 million illegal immigrants currently in the United States. U.S. lawmakers are 

trying to reconcile a bill in the House of Representatives that emphasizes stronger border 

controls and stiff penalties, with that of the Senate, which seeks a path to citizenship for eligible 

immigrants. Both Hazleton and Riverside, about 20 miles from Philadelphia, are being sued on 

the grounds that only the federal government has legal authority over immigration.8

Cherokee County, GA

 In Cherokee County, GA, a federal civil action was recently filed, prompting the county 

to agree to delay enforcement of immigration proposals similar to those passed in Hazleton, 

Pennsylvania.  The proposals include fines and business revocation for landlords who rent to 

illegal aliens, as well as bringing forth English as the official language of Cherokee County.  

Commissioner Derek Good is also pushing for the county to join in two federal programs that 

target illegal immigration: The Systematic Alien Verification for Entitlements (SAVE) program, 

which checks a federal database for the eligibility of anybody seeking public benefits, and the 

Basic Pilot program, which checks the employment authorization of all employees.  The 

Association County Commissioners of Georgia believes Cherokee County's rent measure would 

be the first such ordinance in Georgia. The proposal is meant to send a message to immigrants 

that "it's not going to be so comfortable" to be in the country illegally”.9

Escondido, CA

 Other judges have expressed reservations, including U.S. District Judge John Houston in 

California who wrote that he had serious questions about the constitutionality of Escondido's 

law.



In Escondido, CA, Judge Houston blocked enforcement, followed by the city council rescinding 

its ordinance and then considering developing a replacement. After the federal judge blocked the 

city from fining landlords who rent to illegal immigrants, the city council agreed to pay $90,000 

to the opposing lawyers.10   

     Farmers Branch, TX

 In Farmers Branch, Texas., a state court judge blocked enforcement, following which the 

city council considered voting to repeal and then place a revised measure before the citizens for a 

vote.  The Federation for American Immigration Reform (FAIR) recently filed a petition to 

intervene in the Farmers Branch case.11

Valley Park, MO.

 In the Valley Park case, where a state court judge blocked enforcement pending a March 

2007 trial, St. Louis County Circuit Judge Barbara Wallace issued a restraining order and said 

there were "big holes" in the city's ordinance, which would target businesses and landlords.  The 

original law regarding illegal immigration was passed July 17,2006 and, among other things, 

makes English the city's official language; prohibits illegal aliens from leasing or renting 

property in the city; and bans any property owner or renter in control of property from renting to 

illegal aliens. Mayor Jeffery Whittaker characterized the ordinances as “preventative 

maintenance” and said he got the idea for enacting these measures while listening to a radio 

program about another city that had enacted an anti-illegal immigration ordinance, Hazleton, 

Pennsylvania.12

The lawsuit challenging the law was filed Sept. 22, 2006 in St. Louis County Circuit Court on 

behalf of three Valley Park landlords and the Metropolitan St. Louis Housing Opportunity 

Council, Inc., charging that the ordinances would lead to racial profiling, promote housing 



discrimination and harm businesses. 

 Judge Wallace issued a temporary restraining order Sept. 25, 2006 against the law's 

enforcement.  Those same plaintiffs filed an amended complaint to the same lawsuit Sept. 27, a 

day after Valley Park aldermen rescinded the July law and passed a revised version to try to 

address complaints in the initial lawsuit. Again, Wallace issued a temporary restraining order 

Sept. 27 against the second law.

 Plaintiffs contended in this civil action that, among other things:1) Both versions of the 

city's law are unconstitutional; 2) They conflict with federal immigration law; 3) They were 

enacted in excess of the city's authority; 4) They violate the federal Fair Housing Act; 5) They 

would penalize city employers and landlords who employ or provide housing to illegal aliens; 

and 6) They are "arbitrary and unreasonable" because, among other things, they have caused 

landlords to lose some tenants and that the city had done no research to determine the effects of 

illegal immigration on crime rates and educational opportunities.13

 In a ruling handed down on March 12, 2007, Judge Wallace held that the City of Valley 

Park’s original ordinance targeting illegal immigrants violated state law and could not be 

enforced.14 It was not clear how this ruling might affect the City’s ability to enforce its revised 

ordinance, but it appears that attorneys from the ACLU, St. Louis University and other 

organizations will soon file another suit against the City to have the revised ordinances 

invalidated. According to Karen Tokarz, a Washington University law professor who worked on 

the case, “As long as they keep enacting ordinances, we’ll be back in court to challenge them.”15

Will These Local Government Ordinances Survive?

The first real test of whether the local crackdowns will survive judicial scrutiny will come  

in March, when Hazleton and Valley Park are scheduled to defend their ordinances at a trial on 



the merits. Many believe the issue will ultimately be decided by the U.S. Supreme Court, and 

municipalities that want to tackle illegal immigration are being urged to closely follow 

Hazleton's approach.  

 Kris Kobach, a University of Missouri law professor and former immigration adviser 

under former U.S. Attorney General John Ashcroft, is defending the ordinances in the Hazleton 

and Valley Park cases, and recently remarked that these cities have federal law and Supreme 

Court precedent on their side.  Kobach noted that "[m]ost of these temporary restraining orders 

don't represent a judicial consideration of the issues in any significant sense.  They are just 

agreements by the attorneys to preserve the status quo." 

 An ACLU attorney fighting the ordinances, Omar Jadwat, has said he believes the legal 

maneuvering has made many towns think twice about going after illegal immigrants and that 

these communities are holding off pending further clarification from the courts.  The American 

Civil Liberties Union argues the measures trample on the federal government's exclusive power 

to regulate immigration.    

 Even though the laws have yet to be enforced in any of the places where they have been 

challenged, many Hispanics - illegal or otherwise - have already left. Hispanic business districts 

in Hazleton, Farmers Branch and Riverside, N.J., all report steep declines.  While none of these 

municipalities and counties are enforcing their measures aimed at combating illegal immigration, 

usually in the face of perceived expensive legal battles with the federal government and well-

funded civil rights organizations, the issue is boiling to the surface and demanding resolution on 

a national level.  

 The Center for Community Change, an immigrants rights group based in Washington, 

has published an analysis showing that 35 towns have approved illegal immigrant  laws, 35 have 



defeated them and 35 others have ordinances pending.  Ordinances that have not been challenged 

are being enforced, though it is too early to tell what effect they are having, according to FAIR, 

which supports tougher border security and an end to illegal immigration.    

 Despite the setbacks in communities where legal challenges have been raised, FAIR 

expects to see more towns pass such laws. FAIR stated recently through its spokesman, Bob 

Dane, "It's a reaction to the inaction in Washington, and you'll continue to see these happen 

because the local jurisdictions are hit so hard by the cost of illegal immigration." said Dane. 

Recently Introduced State Legislation Concerning Illegal Immigrants 

 The National Conference of State Legislatures reported that during 2006, 570 pieces of 

legislation concerning immigrants were introduced in state legislatures around the country.16 At 

least 90 bills and resolutions passed through the legislatures in 2006.  Eighty-four bills were 

signed into law, more than double the amount of 2005. Six bills were vetoed. While legislation 

covered a wide variety of topics, many states focused on education, employment, identification 

and driver’s licenses, law enforcement, legal services, public benefits, trafficking, and voting 

procedures. The following states enacted legislation dealing specifically with law enforcement 

authority in the context of illegal immigrants: 

Colorado

 Colorado SB 90 (signed 5/1/2006) prohibits any state or local government from enacting 

legislation that impedes law enforcement agencies from cooperating or communicating with 

federal officials concerning an arrestee who is suspected to be illegally present in the U.S. 

(section 1). Police officers are required to report any suspected illegal immigrant arrestees to 

ICE, although this does not apply to persons arrested for a suspected act of domestic violence 

until a conviction has been reached. The act also declares that state and local law enforcement 



officials should actively pursue any and all federal monies available that reimburse states for 

enforcing federal immigration laws. Any local government that does not subscribe to this act will 

not be eligible for state grants (section 2). 17

 Colorado HB 1014 (signed 7/31/2006) instructs the state attorney general to pursue 

reimbursement from the federal government for all costs associated with illegal immigration, 

including incarceration, education, and healthcare (section 1). 

Illinois

 Illinois SB 2962 (signed 7/3/2006) maintains that if an undocumented immigrant is found 

guilty of crime, the person may be deported (section 19). 

 Illinois SB 624 (signed 7/18/2006) states that an alien who is convicted of a felony or 

misdemeanor may be deported if an order of deportation has already been ordered or if 

deportation wouldn’t lessen the crime (section 5). 

New Jersey

 New Jersey SB 2007 (signed 7/8/2006) appropriates $5,000,000 for the State Criminal 

Alien Assistance Program and $2,403,000 for the Alien Labor Certification service grant. 

Ohio

 Ohio SB 9 (signed 3/1/2006) states that state and local authorities should comply with the 

U.S. Patriot Act.  This bill requires that a driver’s license applicant be a resident or a temporary 

resident of the state of Ohio (section 4507.08). The legislation requires ICE to be notified when a 

suspected non-citizen pleads guilty to or is convicted of a felony. The bill also requires a list of 

all unauthorized immigrants currently serving prison terms to be compiled and given to ICE to 

determine if ICE wishes to gain custody of any undocumented prisoner. Aliens currently serving 

prison terms should be released to the custody of ICE upon completion of their prison term 



(section 2909.30). 

South Dakota

 South Dakota SB 63 (signed 2/28/2006) includes ICE officers in the definition of a 

federal law enforcement officer (section 1).    

Virginia

 Virginia HB 1046 (signed 4/5/2006) provides that juvenile intake officers shall report to 

ICE a juvenile who has been detained based on allegations of violent juvenile felony and who the 

intake officer has probable cause to believe is in the United States illegally. Law enforcement 

would be required to report juveniles to Immigration and Customs Enforcement if the juveniles 

are illegal immigrants accused of what would be crimes if they were adults.18

Spotlight on Litigation

Gonzalez v. City of Peoria 

The issue of whether state and local law enforcement agencies are precluded from 

enforcing provisions of the INA was analyzed in the Ninth Circuit case of Gonzalez v. City of 

Peoria.19 In Gonzalez, the Ninth Circuit examined the City of Peoria’s policies that authorized 

local officers to arrest illegal immigrants for violating the criminal entry provision of the INA (8 

U.S.C. §1324). The arrestees claimed that the INA represented a full federal occupation of the 

field, which would in turn preempt state action.20  Accordingly, the Ninth Circuit declared that 

local police officers may, subject to state law, constitutionally stop or detain individuals when 

there is reasonable suspicion or, in the case of arrests, probable cause that such persons have 

violated, or are violating, the criminal provisions of the INA.21  With respect to civil immigration 

enforcement, Gonzalez has been construed to support the argument that states do not possess the 



authority, “inherent” or otherwise, (unless specifically granted by Congress) to enforce the civil 

enforcement measures of the INA.22  Accordingly, the court concluded that the authority of state 

officials to enforce the provisions of the INA “is limited to criminal provisions.”23

United States v. Salinas-Calderon 

In the Tenth Circuit case of United States v. Salinas-Calderon,24 a state trooper pulled 

over the defendant for driving erratically but soon found six individuals in the back of the 

defendant’s truck. Because the defendant, who was eventually charged with the crime of illegally 

transporting aliens did not speak English, the state trooper questioned the passenger (the 

defendant’s wife) and learned that the driver and the other six individuals were in the country 

illegally. From this line of questioning, the court determined that the trooper had probable cause 

to detain and arrest all the individuals. In addition to the probable cause conclusion, the Tenth 

Circuit determined that a “state trooper has general investigatory authority to inquire into 

possible immigration violations.”25

United States v. Vasquez-Alvarez 

In United States v. Vasquez-Alvarez, an Oklahoma police officer arrested a Hispanic male 

suspected of drug dealing because he was an “illegal alien.”26  The Tenth Circuit, ultimately 

concluded that 8 U.S.C. §1252c “does not limit or displace the preexisting general authority of 

state or local police officers to investigate and make arrests for violations of federal law, 

including immigration law.27 Instead, §1252c merely creates an additional vehicle for the 

enforcement of federal immigration law.”28

United States v. Santana-Garcia 

The Tenth Circuit, in United States v. Santana-Garcia,29 again addressed the role of local 

law enforcement in immigration. In Santana-Garcia, a Utah police officer stopped a vehicle for a 



traffic violation. The driver of the car did not speak English and did not possess a driver’s 

license. The passenger of the car spoke limited English and explained that they were traveling 

from Mexico to Colorado, which prompted the officer to ask if they were “legal.” The passenger 

and the driver appeared to understand the question and answered “no.” From these facts, the 

court held that the officer had probable cause to arrest both defendants for suspected violation of 

federal immigration law.  In recognizing that state and local police officers had “implicit 

authority” within their respective jurisdictions to investigate and make arrests for violations of 

immigration law, the court seemingly dismissed the suggestion that state law must explicitly 

grant local authorities the power to arrest for a federal immigration law violation.30

 While the defendants in Santana-Garcia were apparently in violation of a civil 

provision of the INA (i.e., illegal presence), the Santana-Garcia court made no distinction 

between the civil and criminal violations of the INA, and the authorities the court cited generally 

involved arrests for criminal matters. Moreover, it remains unclear how the court, pursuant to its 

broad understanding of the Utah state law it relied upon, would have ruled absent the initial 

reason for the stop — the traffic violation. Accordingly, it can be argued that this case still seems 

to leave unresolved the extent to which state and local police officers may enforce the civil 

provisions of the INA as such. 

United States v. Gilmer Hernandez,

 In the border town of Rocksprings, Texas, in a county of about 2000 square miles, one of 

the three deputies responsible for patrolling this sparsely populated but massive land area, 

Deputy Sheriff Gilmer Hernandez, was on patrol the night of April 14, 2005. He observed a 

speeding Suburban run a red light. Deputy Hernandez stopped the Suburban, and as he 

approached it, he noticed numerous people lying on the floor of the vehicle. The vehicle 



suddenly took off and, according to Hernandez, the driver spun the car trying to run him down. 

Deputy Hernandez fired several shots at the driver’s tires, as he jumped aside, shooting out the 

rear tires.. One of his shots also struck and caused a minor injury to one of the immigration 

violators hiding in the backseat, Maricela Rodriguez-Garcia. The fleeing vehicle, now disabled, 

stopped several hundred yards down the darkened road, and at least eight illegals jumped out and 

took off running for the sagebrush. Ms. Garcia was treated and released from the hospital that 

night. According to court testimony, she and the other occupants of the fleeing vehicle were 

being smuggled across the border to Austin. Deputy Hernandez immediately called Sheriff 

Donald Letsinger, who showed up with three Texas Rangers to do the routine follow-up work.

 The Federal Government also showed up and took over the investigation after being 

notified by the Mexican Government that an illegal from Mexico had been wounded in the 

United States. All of the illegals were interviewed together, not a recommended law enforcement 

technique, but nonetheless gave conflicting stories during the subsequent criminal proceedings 

brought against Deputy Hernandez. The Federal Government gave the illegals green cards and 

allowed them to stay in the United States, for their testimony against Deputy Hernandez.  

 Hernandez was thereafter charged by the United States Attorney with recklessly 

discharging his firearm in violation of the civil rights of the Mexican woman who sustained a 

minor gunshot wound while being smuggled to Austin.  The United States government used the 

illegals as witnesses against Hernandez at the criminal trial, and on December 1, 2006, 

Hernandez was convicted following a week-long trial in Del Rio. Sentencing was scheduled in 

March 2007, and Hernandez could face up to 10 years in federal prison. 

 Texas Republican Ted Poe, a former Texas District Judge and International Jurist, voiced 

the strongest objections to the criminal prosecution and conviction of Deputy Hernandez, stating 



in an address on the floor of the House of Representatives on February 8, 2007 that “[o]nce 

again, our Federal Government has taken the other side, the wrong side of the border word. Our 

government is more concerned about illegals in the van than they are about the safety of Deputy 

Hernandez.... Deputy Hernandez did everything a normal person would have done in these 

circumstances, including immediately reporting the event. Why is our government so relentless 

and zealous in prosecuting border protectors and not protecting the borders? Why does our 

government work backroom deals with illegals to convict our law officers? Why does it seem the 

Federal Government is so quick to cooperate with Mexico to thwart border security? And why 

does it allow these illegals more consideration than it does American peace officers.”31   In 

recent years, many of these cases that relate to state and local authority visavis immigration 

control reveal a lack of uniformity in interpretation and application of basic federalism principles 

as to whether and to what extent state and local laws in this area are preempted or "tolerated" by 

the federal government.32

U.S Border Patrol Agents Compean and Ramos

 Two border patrol agents were recently convicted of the February 17, 2005 shooting of  a 

Mexican drug smuggler, Osbaldo Aldrete Davila, as he was fleeing back into Mexico from 

border patrol agents and attempting to avoid being apprehended.  The circumstances were similar 

to those faced by Deputy Hernandez. Border Patrol Agent Jose Alonso Compean was monitoring 

the south side of a levee road near the Rio Grande on the U.S.-Mexico border when he spotted a 

suspicious van driving down the north end of the road. The van was being driven by a Mexican 

drug smuggler, Osbaldo Aldrete-Davila.  He called for backup, and Border Patrol agent Ignacio 

Ramos then headed to the small town of Fabens, about forty miles southeast of El Paso, a 

location where he thought he could intercept the van at one of only two roads leading in and out 



of the small town. Another agent was already following the van when Ramos arrived, and Ramos 

and the other agent followed the van through the center of the town of Fabens until it turned back 

toward the Rio Grande. Unable to outrun the border patrol agents, Aldrete-Davila stopped the 

van on a levee, got out, and started running. Border Patrol agent, Jose Alonso Compean, was 

waiting for him on the other side of the levee. While Aldrete-Davila made his way through a 

canal, Compean was yelling for him to stop, and agent Ramos while crossing the same canal 

heard shots being fired. He later saw agent Compean on the ground, but continued running after 

the drug smuggler. As agent Compean lay on the ground behind him, injured from a scuffle and 

confrontation with the drug smuggler just moments earlier, suddenly the drug smuggler turned 

toward agent Ramos, pointing what appeared to be a gun. Ramos shot at him, striking him in the 

back, but the drug smuggler was able to flee into the brush and escape the agents. The agents 

watched as the drug smuggler later jumped into a van waiting for him. The van was later found 

to have over 800 pounds of marijuana inside.  

 More than two weeks after this shooting incident, a Department of Homeland Security 

investigator, Christopher Sanchez, acting on a tip from Rene Sanchez, a border patrol agent in 

Wilcox, Arizona, tracked down Aldrete-Davila in Mexico, offering him immunity if he testified 

against the border patrol agents who shot him. A confidential Homeland Security memo obtained 

by the media revealed that the drug smuggler’s mother had contacted Rene Sanchez’s mother-in-

law and advised her about the border patrol agents shooting Aldrete-Davila, and the mother-in-

law told her son-in-law, Rene Sanchez, of the incident, and he then spoke to Osbaldo Aldrete-

Davila by telephone.33

 The drug smuggler was given full immunity to testify against both border patrol agents, 

and was provided complete medical care at El Paso’s William Beaumont Army Medical Center. 



Both border patrol agents testified at trial, prosecuted by the same U.S. Attorney who brought 

similar charges against Hernandez, that they were defending themselves when they shot Aldrete, 

who they said was armed at the time. After the shooting, Aldrete retreated to Mexico and later 

admitted that he was trying to smuggle nearly 800 pounds of marijuana while in the United 

States illegally. Both agents were convicted of assault with serious bodily injury, assault with a 

deadly weapon, discharge of a firearm in relation to a crime of violence, and violation of the civil 

rights of the Mexican drug smuggler. On the heels of the criminal convictions, both agents now 

face a $5 million civil suit by the Mexican drug smuggler for violating his civil rights.  

 Texas Representative Walter B. Jones in an August 21, 2006 letter to President George 

W. Bush, complained that “[t]he Justice Department’s outrageous prosecution does nothing but 

tie the hands of our Border Patrol and prevent them from securing America against a flood of 

illegal immigrants, drugs, counterfeit goods and quite possibly, terrorists. This demoralizing 

prosecution puts the rights of illegal alien drug smugglers ahead of our homeland security and 

undermines the critical mission of better enforcing current immigration laws. These two agents 

should not be made scapegoats for our government’s enforcement failures.”34

 Although President Bush has indicated that a presidential pardon for the two Texas 

Border Patrol Agents remains a possibility, Bush has not taken that affirmative step.35

Bush Administration’s “Stance”?

 President Bush claims that he is serious about immigration enforcement, however, the 

Orange County Ca., sheriff has asked the Immigration and Customs Enforcement Agency to 

train and deputize his detectives in immigration law and authorize them to enforce it.  That way, 

when a sheriff’s detective come across an illegal alien gang suspect, he can get him off the street 

immediately on an immigration charge.  President Bush refused the proposal.36



Impact of Illegal Immigration on Border Towns and Counties: 
Crunching the Numbers

If the border counties taken together were considered a 51st state, it would have 6.7 

million residents, and rank 13th in population.  It would be the 2nd youngest state with almost 29 

percent of its population under the age of 18. Border counties would rank last in per capita 

income if San Diego County is not included, and with San Diego the border counties rank 39th in 

per capita income.  They would rank 5th in unemployment, between Michigan and South 

Carolina if Pima County is excluded, and fall to last place without the San Diego County work 

force.  Border counties would rank 12th as a 51st state in government and government enterprise 

employment; 10th in employment of federal civilians; and 4th in military employment.  In 2000, 

73 percent of border residents above the age of 25 had completed high school, compared with 

80.4 percent nationally, ranking border counties 50th if considered a 51st state. Without San 

Diego, that ranking would drop to last. As a 51st state, southwest border counties would rank last 

in the presence of health care professionals.37

 Finally, border counties report the largest number of federal offenses creating a 1st 

ranking as a 51st state, primarily as a result of drug and immigration arrests by federal agencies. 

Border prosecutors accept many cases from federal prosecutors, but are not fully funded to 

handle these cases. Federal arrests in U.S. District Courts in border counties are two times more 

likely to involve immigration offenses than other crimes.38   

 On August 17, 2006, Sheriff Leo Samaniego of El Paso County, Texas, testified at a 

House Judiciary Committee hearing on the impact of illegal immigration on border towns.  He 

stated that the large international border creates tremendous smuggling opportunities for 

terrorists and is fertile ground for recruitment and development of support networks for terrorist 

organizations.  The Mexican drug trafficking and human smuggling organizations use their 



knowledge of the border to assist terrorist cell members in their attempts to exploit the United 

States. Sheriff Samaniego concluded by pointing out that amnesty only fuels the desire of 

millions more to come in illegally and hope that this practice will be repeated.39

Costs to American Taxpayers

             The National Research Council has estimated that the net fiscal cost of immigration 

ranges from $11 billion to $22 billion per year, with most government expenditures on 

immigrants coming from state and local coffers, while most taxes paid by immigrants go to the 

federal treasury. The net deficit is caused by a low level of tax payments by immigrants, because 

they are disproportionately low-skilled and thus earn low wages, and a higher rate of 

consumption of government services, both because of their relative poverty and their higher 

fertility.  This is especially true of illegal immigration. Even though illegal aliens make little use 

of welfare, from which they are generally barred, the costs of illegal immigration in terms of 

government expenditures for education, criminal justice, and emergency medical care are 

significant.

 In the medical service arenas alone, many small town and county hospitals are faced with 

the real prospect of closing their hospitals emergency rooms rather than to continue to provide 

routine health care to illegals that crowd waiting rooms.  In San Diego alone twenty-nine 

emergency rooms have closed.   A sparsely, settled West Texas County, is struggling to keep its 

small 28 bed hospital open, as taxpayers can no longer afford to pay for the large number of birth 

delivery demanded by pregnant illegals who just show-up in the parking lot, some requiring 

long-term care.40  Larger hospitals are not escaping the crunch either.  One large hospital system 

in the Southwest operates the only Level One Trauma Center for miles around.  Daily helicopters

leave and come back to the center carrying injured illegals that have encountered mishaps, or 



were abandoned or assaulted and robbed by their smugglers.  Estimates are that from 26% to 

49% of the emergency services are now for illegals, and the hospital has no one to turn to for 

payment.41   

 California has estimated that the net cost to the state of providing government services to 

illegal immigrants approached $3 billion during a single fiscal year. The fact that states must 

bear the cost of federal failure turns illegal immigration, in effect, into one of the largest 

unfunded federal mandates.42

 A new federal rule intended to keep illegal immigrants from receiving Medicaid has 

instead shut out tens of thousands of United States citizens who have had difficulty complying 

with requirements to show birth certificates and other documents proving their citizenship.  

Under a 2006 federal law, the Deficit Reduction Act, most people who say they are United States 

citizens and want Medicaid must provide “satisfactory documentary evidence of citizenship,” 

which could include a passport or the combination of a birth certificate and a driver’s license.  

The numbers alone do not prove that the decline in enrollment was caused by the new federal 

policy. But state officials see a cause-and-effect relationship. They say the decline began soon 

after they started enforcing the new rule. Moreover, they say, they have not seen a decline in 

enrollment among people who are exempt from the documentation requirement — for example, 

people who have qualified for Medicare and are also eligible for Medicaid.

In general, Medicaid is available only to United States citizens and certain “qualified 

aliens.” Until 2006, states had some discretion in deciding how to verify citizenship. Applicants 

had to declare in writing, under penalty of perjury, whether they were citizens. Most states 

required documents, like birth certificates, only if other evidence suggested that a person was 

falsely claiming to be a United States citizen.43



Enforcement Funding. 

There are on-going questions about the adequacy of the resources given to the agencies charged 

with the administration and enforcement of immigration laws. Concerns have been raised that 

increased funding has been directed to border enforcement in recent years, while interior 

enforcement resources have not reached sufficient levels. For example, some contend that 

decisions on which aliens to release from detention and when to release the aliens may be based 

on availability of detention space, not on the merits of individual cases, and that DHS 

Immigration and Customs Enforcement (ICE) does not have enough detention space to house all 

those who should be detained. The debate is also likely to continue over whether DHS has 

adequate resources to fulfill its border security mission.44

Conclusion

 Illegal immigration is placing more than a theoretical burden on law enforcement at the 

local government level. It is creating more than a nominal imbalance on the treasuries of local 

government entities that are increasingly forced to shoulder the burden of providing health care 

and education services and benefits attributable, directly or indirectly, to the estimated 12 million 

illegal immigrants in the United States. When officers are placed in harm’s way each day and 

night they seek to carry out their duty to protect and serve the public, the imposition of civil and 

criminal liability upon those officers through the combination of §1983 excessive force suits by 

illegal immigrants apprehended while entering the United States and federal criminal 

prosecutions by zealous U.S. Attorneys raises the stakes of the illegal immigration debate 

considerably. These recent examples of local government legislative measures and law 

enforcement efforts to respond to illegal immigration in the absence of a clear and meaningful 



federal policy signal the critical need for a federal response. That response must come from 

Congress and the Executive Branch, working in tandem to bring coherency, rationale justice and 

common sense back to our nation’s immigration law and policy. The time for comprehensive 

reform is now. 
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