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ROUNDTABLE ON THE VOTING RIGHTS ACT 
 

●INTRODUCTION TO PENDING CHALLENGES TO SECTION 5: On July 27, 
2006, President George W. Bush signed into law the Fannie Lou Hamer, Rosa Parks, 
& Coretta Scott King Voting Rights Act Reauthorization and Amendments Act of 
2006. Bipartisan majorities of Congress voted to renew the Voting Rights Act in 2006 
by votes of 98-0 in the Senate and 390-33 in the House, which was preceded by 21 
hearings, interviews with more than 90 witnesses, and congressional findings that 
jurisdictions required to preclear had engaged in thousands of discriminatory electoral 
practices between 1982 and 2006. In 2009, the Supreme Court decided Northwest 
Austin Municipal Utility District No. One (NAMUDNO) v. Holder, which involved a 
direct challenge to Section 5 of the Voting Rights Act reauthorized in 2006 and 
extended for another 25 years. The justices in NAMUDNO avoided answering the 
question of Section 5’s constitutionality by deciding the case on statutory bailout 
grounds, but Chief Justice John Roberts Jr., in his majority opinion joined in by seven 
other justices, voiced strong skepticism about its constitutionality, essentially warning 
Congress to fix it before another lawsuit reached the high court. Some commentators 
have noted that when the Supreme Court in its 8-1 NAMUDNO ruling  declined to 
decide the constitutionality of Congress’ 2006 renewal of the Section 5 preclearance 
provision, it all but invited future challenges. 

 
Following the Supreme Court’s 2009 decision in NAMUDNO, two suits were filed in which 
plaintiffs focused on constitutional questions left unanswered by NAMUDNO. These were 
Shelby County, Alabama v. Holder and LaRoque v Holder. A third suit, Georgia v. Holder, 
contained a conditional challenge to Section 5 that ultimately did not have to be addressed when 
the DOJ precleared a state law and mooted the suit. 
 

●Shelby County, Alabama v. Holder – A hearing on Motions for Summary 
Judgment was held before a Three-Judge District Court in Washington, D.C. 
February 2, 2011. This suit challenges the constitutionality of the 2006 
Reauthorization of Sections 4(b) and 5 of the Voting Rights Act, on the basis that 
Section 5 and its trigger mechanism in Section 4(b) exceed Congress’ enforcement 
powers under the 14th and 15th Amendments, and that in the 2006 Reauthorization, 
Congress lacked evidence of intentional discrimination that warranted the act’s 
enactment in 1965 and its three subsequent extensions. The NAACP Legal Defense 
Fund demonstrated the persistent racism by showcasing the redistricting effort by the 
City of Calera, Alabama, located in Shelby County. Several years ago, without 
seeking Section 5 preclearance, the City of Calera made 177 annexations and redrew 
district lines in a way that eliminated its majority-black city-council district, and thus 
its only African American city councilman, Ernest Montgomery, who was only the 
second African-American to be elected in the city’s history.. The DOJ voided the 
election based on the city’s failure to seek and obtain Section 5 preclearance and 
ordered a second redistricting that revived the majority-black district and their 
representative, prompting this challenge by the county. In further support for the  
continuing need for Section 5 preclearance, The NAACP LDF also pointed to voter-
suppression tactics at work across the country, noting that Texas, North and South 
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Carolina, Wisconsin, Kansas, and a few other states are pushing voter-ID laws that 
some view as potentially disenfranchising poor and minority voters.  

 
●LaRoque v Holder- On December 15, 2010, U.S. District Judge John Bates 
dismissed a constitutional challenge to Section 5 of the Voting Rights Act in a suit  
brought in the U.S. District Court for the District of Columbia by a group of residents 
of Kinston, N.C.  According to Gerald Hebert, executive director of Campaign Legal 
Center and co-counsel to intervenors in the case, the decision was “an important 
victory in safeguarding this historic and still very pertinent piece of legislation.”  
According to Laughlin McDonald, director of the ACLU’s Voting Rights Project, 
without Section 5, “jurisdictions could implement new forms of discrimination and 
the burden and expense of challenging them would fall upon the victims.” This suit 
was filed after Attorney General Eric Holder Jr. refused to preclear under Section 5 a 
Kinston voter referendum to switch from partisan to nonpartisan voting in city 
council elections. The referendum had been approved by a 2-1 margin of voters in the 
city in which Blacks constitute 64.6% of registered voters. DOJ stated in its objection 
letter that “elimination of party affiliation on the ballot will likely reduce the ability of 
blacks to elect candidates of choice.” In their constitutional challenge to Section 5, 
plaintiffs argued that the preclearance requirement for voting changes exceeds 
Congress’ authority under the Fifth, 14th and 15th amendments. Plaintiffs have 
indicated they plan to appeal the dismissal to the U.S. Court of Appeals for the D.C. 
Circuit. 

 
 

●Georgia v. Holder – This was a suit filed by the State of Georgia, a jurisdiction 
covered under Section 5 of the Voting Rights Act, in which the state asked the U.S. 
District Court for the District of Columbia to preclear a state law providing for a 
“voter registration application information verification process.” The state law was 
seen by some as altering the voter registration process in the state in a way that 
discriminated against minority voters. Under this statutory verification process, 
qualified voters would be rendered ineligible to register if the information they 
provided on their voter registration applications does not match information 
maintained by the Georgia Department of Driver Services or the Social Security 
Administration. Eligible voters who are not perfectly matched are required to 
complete a series of steps before they can cast a regular ballot on Election Day.  If 
they cannot complete the process before Election Day, but still turn out to vote, they 
must appear at a hearing to make sure the ballot they cast on Election Day counts. In 
its suit, the State of Georgia’s position was that if the court would not allow Georgia 
to implement this voting change, the court would be asked to invalidate Section 5.  
During the pendency of this suit, and following revision of the verification process 
and extensive negotiations between the State of Georgia and the DOJ, the DOJ 
precleared the state law. [See Preclearance letter dated August 18, 2010 at 
http://www.scribd.com/doc/36361413/Pre-Clearance-Letter-in-Georgia-v-Holder]. 
On the joint motion of the parties to voluntarily dismiss the case pursuant to Federal 
Rule of Civil Procedure 41(a)(2), the Three-Judge District Court granted the motion 
on November 2, 2010. 
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The court had previously granted permissive intervention to four groups of defendant-
intervenors: (1) Brooks Intervenors, (2) Georgia Ass’n of Latino Elected Officials, (3) 
Lim Intervenors, and (4) Concerned Black Clergy Intervenors. Three of the four 
Intervenors asked the court to dismiss on terms that it considered proper, alleging that 
the circumstances under which the State of Georgia obtained administrative Section 5 
preclearance for its new voter registration procedures  on August 18 were “highly 
irregular,” and that the manner in which the administrative request was made and 
acted upon was calculated to deprive Intervenors of the opportunity to contest, 
comment upon, or play any role in the disposition of the voting procedures for which 
the State had sought preclearance in this Court. These intervenors requested that the 
Court require the State of Georgia and the Department of Justice “to explain and 
justify their conduct,” “[s]pecifically, . . . why they conducted an unusual end-run 
around this litigation via a supplemental administrative review of the two voter 
registration procedures at issue here, and why the administrative review was 
conducted and completed within a period of 24 hours, with no notice to the public or 
to the Intervenors.”  Based upon this inquiry, the Intervenors asked the Court to 
include in its ruling on the motion to dismiss “such findings as appropriate to prevent 
Defendant-Intervenors in future Section 5 preclearance actions in this Court from 
suffering similar prejudice.” 

  
The Court questioned whether it even had the authority to use the occasion of a 
dismissal of a mooted judicial preclearance proceeding to impose requirements on the 
conduct of future administrative preclearance proceedings, given the statutory scheme 
and the narrow issue actually before the Court in this judicial preclearance action, and 
held that it would not be “proper” to condition dismissal with a requirement that the 
United States and the State of Georgia “explain and justify” their strategic conduct 
prior to the case becoming moot. 
 

Other VRA decisions of note include Bartlett v. Strickland and LULAC v. Perry. Both will likely 
have a major impact on redistricting litigation.  
 
As a reminder on burden of proof, when minority plaintiffs bring a vote dilution suit under §2 of 
the Voting Rights Act, they must satisfy the burden of proving that minorities "have less 
opportunity than other members of the electorate to ... elect representatives of their choice." In 
the first case to reach the Supreme Court after the 1982 amendments to the VRA, Thornburgh v. 
Gingles, 478 U.S. 30, 50 (1986), the Court held that three preconditions must be satisfied before 
plaintiffs can proceed: 

a.  a geographically compact majority-minority district, 
b.  minority political cohesion, and 
c.  legally significant white racial bloc voting.   

 
 

●Bartlett v Strickland – Bartlett v. Strickland was a redistricting case that arose in 
Pender County, North Carolina, and provided the Court with an opportunity to refine and 
narrow the interpretation of one of the three threshold requirements that must be satisfied 
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in order for a §2 suit to survive a motion for summary judgment. In such cases, only if all 
three Gingles preconditions were met and a §2 violation was established based on the 
totality of the circumstances, then and only then could majority-minority districts be 
required as part of the remedy. Pender County challenged a 1991 legislative redistricting 
plan that had divided the county in order to increase a legislative district’s minority 
voting strength. 

 
Bartlett v. Strickland focused on what must constitute a majority minority district. 
According to the county, creation of an  intermediate, "crossover" district, in which the 
minority made up less than a majority of the voting-age  population, but was large 
enough to elect the candidate of its choice with help from majority voters who cross over 
to support the minority's preferred candidate, nonetheless failed to satisfy the threshold 
Gingles precondition for §2 liability. This was because African-Americans were not a 
majority of the district’s voting age population, but could get enough support from 
crossover majority voters to elect their preferred candidate. When the lower court ruled 
that the §2 plaintiffs in Strickland were unable to prove the minority population in the 
potential election district at issue was greater than 50%, the stage was set for the U. S. 
Supreme Court to address whether there was a numerical majority requirement for 
majority-minority district under §2 of the Voting Rights Act. 

 
U.S. Supreme Court held it was not enough for a district to be a "de facto" majority 
minority district for purposes of §2 liability. Addressing an issue left open in earlier 
cases, the Court concluded that a minority group must constitute a numerical majority of 
the voting-age population in an area before it can satisfy the threshold Gingles 
preconditions for establishing §2 liability, and thereby to require or permit a remedy in 
the form of creation of a legislative district to prevent dilution of that group's votes. 
While §2 can require the creation of a "majority-minority" district, in which a minority 
group composes a numerical, working majority of the voting-age population, it does not 
require the creation of an "influence" district, in which a minority group can influence the 
outcome of an election even if its preferred candidate cannot be elected. Such a district 
was found legally insufficient in Strickland.  

 
This case suggests several interesting trends in voting rights litigation during the 
upcoming round of redistricting that will likely commence after the 2010 census results 
are reported in the Spring 2011: 

 
(1) White Majority Districts: The first trend is an increased focus on white majority districts 

in evaluating legally significant white racial bloc voting.  Bartlett v. Strickland suggests 
the first trend we may find in voting rights litigation. Minority electoral success in white 
majority districts will continue to be a focal point for demographers and statisticians in 
evaluating legally significant white racial bloc voting. Indeed, minority electoral success 
is the antithesis of legally significant white racial bloc voting. As the lower courts further 
refine Strickland’s strong reinforcement of a numerical majority in order to prove the 
hypothetical existence of a §2 district, that is, one meeting the definitional requirement 
for a geographically compact majority-minority district with 50% or greater minority 
population, proof of the second Gingles precondition of legally significant white racial 
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bloc voting will necessarily entail an inquiry into the voting patterns of a majority white 
district. It will call for the court to examine whether the white district under scrutiny for 
racial bloc voting purposes is in fact “majority” white. This is a particularly significant 
complication for what most federal judges already classify as among the most difficult 
and challenging of federal civil actions. In light of our nation’s rapidly changing 
demographic characteristics that render decennial census results arguably outdated by 
mid-decade, look for the battle lines to be formed at the second Gingles threshold 
condition. Stated differently, satisfying the numerical majority requirement while 
establishing a hypothetical majority-minority district for purposes of the first Gingles 
precondition of geographical compactness may not necessarily lead to victory for 
plaintiffs in a vote dilution suit. This is true since the same type of evidence – a numerical 
majority vel non – may not be available to establish the existence of a majority white 
district in which minority candidates usually suffer defeat despite some degree of white 
crossover voting. Therefore, unless numerical majority status can be established for the 
white district under scrutiny, a plaintiff may be unable to satisfy the second Gingles 
precondition of legally significant white racial bloc voting. Attempting to satisfy that 
numerical majority requirement with anything less, like a functional white majority or de 
facto white majority district, could doom a plaintiff’s §2 case based on the absence of 
legally significant white racial bloc voting and spell victory for the defense. 

 
(2) Safe Harbor: The second trend is that  Strickland’s adoption of a numerical majority 

requirement will now provide a safe harbor for the redistricting process. Before 
Strickland, there was no bright line rule in this area of the law. Strickland now provides a 
clear and objective 50% rule that should give state and local   government legislative 
bodies some measure of relief in not having to defend every redistricting plan 
in court whenever they are faced with plaintiff’s competing redistricting plans containing 
“opportunity” districts, and thus not having to devote scarce public funds to finance the 
defense of such plans. Contrary to outgoing Justice Souter’s dissent in Strickland, race 
will become less and less of a determinant in state and local government redistricting 
decisions where plaintiffs are unable to satisfy the numerical majority requirement. Under 
the bright line rule established in Strickland, absent satisfaction of the first Gingles 
precondition, minority voters like all other voters do not have any entitlement to 
constitutional protection from defeat at the polls. Nor do minority voters any more than 
other voters have a constitutionally or statutorily protected right to form coalitions with 
non-minority voters, absent satisfaction of the first Gingles precondition. Of course, they 
can pull, haul and trade, to borrow formerJustice Souter’s words in DeGrandy, and 
compete for votes and electoral support in the marketplace of political ideas. In short, 
absent satisfaction of the first Gingles precondition, §2 should not be applied post- 
Strickland to permit minority voters to benefit from special treatment. 
 

(3) No Opportunity Districts:  
The third trend is that Strickland will likely hasten the demise of “opportunity districts” 
by striking a class of potential §2 claims from §2 coverage. Before Strickland, opponents 
of the numerical majority or “bright line” rule felt that the first Gingles precondition of 
geographical compactness could be satisfied by establishing the existence hypothetically 
of a district in which minority voters could be shown by reconstructed electoral data to 
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have an “opportunity to elect” their preferred candidate. Use of an “opportunity district,” 
however, would have armed Article III courts with a subjective standard and unbridled 
discretion to decide whether there are enough disparate racial minorities in a given 
district to support a finding that they have a “potential” to elect a representative of choice. 
Further, in determining a racial minority’s ability to vote by analyzing historical voter 
turnout differentials in a particular district, there may not be any remaining relevance to 
the question whether a less-than-50% minority group has an opportunity to elect. In the 
same sense, such a minority group’s measured minority voter effectiveness will likely not 
be given any consideration in determining any of the Gingles preconditions, although it 
may have some limited relevance with respect to one or more of the Senate Report 
factors. 
 

(4) CVAP only:  
The fourth trend is found in the implementation of Strickland’s 50% rule as a numerical 
population standard. Under this new 50% rule, lower courts will likely have to determine 
whether non-citizen undocumented aliens or only the citizen voting age population 
(CVAP) can or should be counted in determining that 50%. The greater weight of 
authority indicates that CVAP only will be counted. The 50% rule is one that rests on a 
numerical population standard, but 50% of what? Strickland did not specifically address 
whether citizen voters only (citizen voting age population or CVAP) or non-citizen 
undocumented aliens would be counted. Nor did the Court address who should be 
counted as “African-American” under the 50% rule, an especially difficult question in 
light of the creation of the multiracial category first used in the 2000 Census and in light 
of the somewhat ambiguous questions on race and ethnicity used to determine who 
counts as African-American. Some have taken the position that the 50% rule can create 
the risk of skewing the percentages of racial groups who are actually eligible to vote. 
Their argument is that a racial minority group in a district where they do not constitute 
50% of the population, but nonetheless are able to elect their preferred representatives, 
should have access to §2’s protections against vote dilution. Absent a 50% population in 
any hypothetical geographically compact district, a minority group should not be able to 
argue post-Strickland that because one of the purposes of §2 is to give minority groups 
more voting power, that group should be given more voting power than it would 
otherwise have. That argument is precluded now under Strickland and was already in 
doubt under earlier circuit authority. 

 
(5) No Packing or Fragmentation: The fifth trend is that Strickland should not encourage 

jurisdictions to engage in packing, cracking and fragmentation of minority voters, a fear 
suggested by critics of the decision.  Prior to Strickland, opponents of the numerical 
majority requirement raised the specter of jurisdictions rushing to pack as many minority 
voters as possible into districts in order to prevent them from electing candidates of their 
choice in surrounding districts, or to fragment or “crack” an otherwise compact minority 
population into multiple districts to dilute their vote. This cynical argument belongs to a 
bygone era and does anything but seek to minimize the role of race in politics. It puts race 
in the forefront by taking it into account more than necessary or factually justified, even 
to the point of trumping legitimate, racially neutral redistricting objectives. It exacerbates 
the risk of creating an even greater racial divide and eliminating the desire or foundation 
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of trust essential to forming coalitions. This threadbare argument posits race as the 
predominant determinant of redistricting decisions. It ignores the political landscape of 
2009, does nothing to encourage coalitions that discourage racial divisions and dooms 
racially polarized factions to retreat into majority-minority districts based on a  
quintessentially race-conscious calculus. 

 
●LULAC v Perry: Notwithstanding the fractured opinions in LULAC v. Perry, the 
collective positions of the nine Justices do provide insight into how the Roberts Supreme 
Court, following the decennial census scheduled for April 2010, will interpret and apply 
key concepts and elements of the Voting Rights Act, as amended and extended. These are 
some of the key areas to watch: 

 
(1) Geographical Compactness:  

The Gingles preconditions provide a roadmap that aids in the evaluation of the potential 
effectiveness of majority-minority districts. The focus is on whether the minority 
community is numerous and sufficiently geographically compact, with internal 
consistency and cohesion in its voting choices, to enable it as the majority of the 
population to elect minority-preferred candidates, even in the presence of legally 
significant white racial bloc voting. The §2 compactness inquiry should take into account 
traditional districting principles such as maintaining communities of interest and 
traditional boundaries; the compactness inquiry under §2 embraces different 
considerations from the compactness inquiry in the equal protection context, the latter 
referring to the compactness of the contested district rather than the compactness of the 
minority population, with evaluation of the contours and relative smoothness of district 
lines to determine whether race was the predominant factor in drawing those lines, a 
district is rendered noncompact for §2 purposes if it combines two communities of 
interest that are separated by enormous geographical distance and contain populations 
with disparate needs and interests, with differences in socioeconomic status, education, 
employment, health and other characteristics.” A district that reaches out to grab small 
and isolated minority communities is not reasonably compact, and a district that 
combines two far-flung segments of a racial group with disparate interests does not 
provide the opportunity that §2 requires or that the first Gingles precondition of 
geographical compactness contemplates.” “The mathematical possibility of a racial bloc 
does not make a district compact.” Justices Souter and Ginsburg would hold that the 
Gingles precondition of compactness is satisfied by showing that minority voters in a 
reconstituted or putative district constitute a majority of those voting in the primary of the 
dominant party, defined as the party tending to win in the general election. 
 

(2) Minority Electoral Opportunity:  
Ensuring minority groups an equal opportunity to participate in the political process and 
to elect representatives of their choice is critical to advancing the ultimate purposes of §2; 
Justices Scalia, Thomas, Alito and Chief Justice Roberts rejected the claim in LULAC v. 
Perry that the state intended to minimize Latino voting power. They would sanction as 
constitutional the state legislature’s political gerrymandering by removing voters from a 
district because they voted for Democrats and against the Republican incumbent, even if 
it so happened that the most loyal Democrats were black Democrats and the state was 
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conscious of that fact. They would also uphold the state legislature’s political and 
nonracial objective, finding no prohibited racial classification if district lines merely 
correlated with race because they were drawn on the basis of political affiliation, which 
corresponds with race.  

 
(3)  Minority Influence Districts:  

It is possible to state a §2 claim for a racial group that makes up less than 50% of the 
population, provided it can be shown that voters in that group constitute a sufficiently 
large minority to elect their candidate of choice with the assistance of crossover votes; the 
mere fact that African-Americans have influence in a district does not suffice to state a §2 
claim; the opportunity to elect representatives of their choice requires more than the 
ability of minority voters to influence the outcome between some candidates, none of 
whom is their candidate of choice; the presence of influence districts where minority 
voters may not be able to elect a candidate of choice but can play a substantial role in the 
electoral process relevant to a §5 analysis and a relevant consideration under §5 of the 
Voting Rights Act, but the failure to create an influence district does not run afoul of §2 ; 
Justices Souter and Ginsburg would hold that a §2 vote dilution claim can prevail without 
the possibility of a district percentage of minority voters above 50%, that replacing a 
majority-minority district with a coalition district with minority voters making up fewer 
than half constitutes impermissible retrogression under §5, that protection of the minority 
voting population in a coalition district should be protected much as a majority-minority 
bloc would be; 

 
(4) Candidates of Choice:  

The fact that African-Americans voted for an Anglo Democrat candidate in primary and 
general elections could signify he is their candidate of choice; without a contested 
primary, such a fact, assuming the presence of racial bloc voting, could also be 
interpreted to show that Anglos and Latinos would vote in the Democratic primary in 
greater numbers if an African-American candidate of choice were to run, especially in an 
open primary system; the fact that African-American voters preferred an Anglo Democrat 
to Republicans who opposed him does not make him their candidate of choice; the ability 
of African-American voters to aid in an Anglo Democrat’s election in a district does not 
make that district an African-American opportunity district for purposes of §2, and §2 
does not protect that kind of influence; 

 
(5) Communities of Interest:  

The recognition of nonracial communities of interest reflects the principle that a State 
may not assume from a group of voters’ race that they think alike, share the same 
political interests, and will prefer the same candidates at the polls; legitimate yet differing 
communities of interest should not be disregarded in the interest of race; “[t]he practical 
consequence of drawing a district to cover two distant, disparate communities is that one 
or both groups will be unable to achieve their political goals.” In some cases members of 
a racial group in different areas that are in close proximity, such as rural and urban 
communities, can share similar interests and form a compact district, but cannot be made 
a remedy for a §2 violation elsewhere “if the only common index is race and the result 
will be to cause internal friction.” 
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(6) Proportionality:  

Proportionality, whether the number of districts in which the minority group forms an 
effective majority is roughly proportional to its share of the population in the relevant 
area, is a relevant factor in the totality of circumstances; when a vote dilution claim is 
framed in statewide terms, as where racially polarized voting and possible submergence 
of minority votes throughout a state, proportionality should be looked at and decided on a 
statewide basis; proportionality is always relevant evidence in determining vote dilution, 
but never itself dispositive; placing undue emphasis on proportionality risks defeating the 
goals underlying the Voting Rights Act; the role of proportionality is not to displace an 
intensely local appraisal of a challenged district or to allow a state to trade off the rights 
of some against the rights of others; proportionality provides some evidence of whether 
the political processes leading to nomination or election in the state or political 
subdivision are not equally open to participation. There is no magic parameter for 
determining proportionality, and “rough proportionality” must allow for some deviations; 
Chief Justice Roberts and Justice Alito would adhere to the standard announced in 
DeGrandy that a finding of proportionality can defeat §2 liability even if a clear Gingles 
violation has been made out. 

 
Finally, case law from the 2000 round of redistricting will continue to provide guidance 
for legislative personnel Involved in redistricting process. 
  
● Cromartie v. Hunt provides a good list of potential topics to discuss with  legislators 
about to embark on the redistricting process once the Census 2000 results come in. 

•First, public or private statements, speeches, e-mail communications, etc. are fair 
game in the evidence-gathering process. Recall the “smoking gun e-mails” from 
the Cromartie trial. 
•Second, be careful and circumspect in bringing key players into the legislative 
decision-making process. Each of those key players may be a potential witness on 
the issue of motive and purpose. 
•Third, as early in the redistricting process as possible, identify and articulate 
clearly the relevant and applicable traditional districting criteria, and then apply 
those criteria consistently throughout the process. 
•Fourth, understand and adhere to clear legal guidelines for implementing the 
race-predominant standard, bearing in mind that a deviation from a consistent 
race-neutral methodology or an over-emphasis upon race to the point that race-
consciousness may be characterized as race-predominance, may lead to a 
successful constitutional challenge, strict scrutiny analysis and invalidation of 
racially gerrymandered districts. 

 
Political Gerrymandering claims will not disappear during the next round of redistricting.   
Vieth v. Jubelirer, 541 U.S. 267, 281, 124 S. Ct. 1769, 158 L. Ed. 2d 546 (2004): A highly 
fractured plurality found that claims of partisan gerrymandering are nonjusticiable because there 
are "no judicially discernible and manageable standards for adjudicating" these disputes. A 
majority of the Court, however, has not explicitly overruled Davis v. Bandemer, and claims of 
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political gerrymandering may and likely will be asserted under the right circumstances when one 
political party’s voters can establish that they are virtually shut out of the electoral process.  
 
 

 
●Statistical Estimates 
 
A. Bivariate Regression Analysis 
 
B. Multivariate Regression Analysis 
 
C. Homogenous Precinct Analysis 
 
D. Other statistic measures of racial polarization 
 
E. Citizen Voting Age Population 
 
Dr. Lisa Handley, Director of Frontier International Electoral Consulting demonstrated to 
seminar participants at the recent National Conference of State Legislatures how to measure the 
extent of racially polarized voting when performing a minority vote dilution analysis. There are 3 
different statistical techniques that professionals use: 
  
1.      Homogeneous Precinct Analysis 
 
The simplest and least rigorous method requires identifying voting precincts comprised of at 
least 90% of one particular race. For example, if one were to compare the election results of a 
group of homogenous African-American precincts with the election results of homogenous white 
precincts and found that both racial groups would have elected two different candidates, racially 
polarized voting does exist. Handley warns however, that the existence of racially polarized 
voting may or may not be legally significant. 
  
This method is not useful for areas that have no or too few homogeneous precincts to compare. 
Also, the voting precincts involved in homogeneous precinct analysis are often not a 
representative sample of voters. 
  
 Data Needed for Homogeneous Precinct Analysis 
   
•Election results 
•Precinct level total voting age population 
•Precinct level minority voting age population 
•Precinct level white voting age population 
•Precinct level election turnout 
•Precinct level vote counts for each candidate 
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2.      Bivariate Ecological Regression Analysis 
 
 “Bivariate” refers to the fact that it measures two variables, “ecological” refers to the use of 
aggregate level data as opposed to precinct level data (as in homogeneous precinct analysis), and 
“regression” refers to the statistical method which assumes a linear relationship between the two 
variables.  
  
The method plots percentage minority voting age population and the minority’s percentage vote 
for a candidate in each precinct in the region under analysis. The result is an estimate of how 
many whites and how many minorities voted for a particular candidate.   
  
One weakness of this method is that it can produce voting percentage estimates that are negative 
or over 100%. The data needed for this analysis is the same as for homogeneous precinct 
analysis. 
 
  
3.      Ecological Inference 
 
This method is a modification of the bivariate analysis discussed above. It was designed in part 
to address the problem of out of bounds results in bivariate analysis. This method uses more 
information than the previous two methods, and involves identifying the range of possible values 
for the percentage of minority and white voters that voted for a given candidate on a tomographic 
map. The most likely estimate of the proportion of white and minority voting for a candidate is 
then selected using standard statistical algorithms.  
  
Drawbacks to this method include the inability to replicate the exact results for the same data set 
since the method itself is a computer simulation. The method is also difficult to explain in the 
courtroom although it has been used and accepted by courts. Handley explained that the Supreme 
Court however, is more familiar and accepting of the previous two methods.  
  
 Data Needed for Ecological Inference Analysis   
 
•Precinct level turnout data 
•No. of minority voters (estimate) 
•No. of white voters (estimate) 
•Total votes for candidates 
•Minimum maximum no. of minority voters (calculated) 
•Minimum & maximum no. of white voters (calculated)  
  
 
Important Considerations 
  
Handley gave the following caveats when using the results of these analyses: 
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All three of these techniques should be performed as part of a vote dilution analysis. The results 
should all trend in the same direction, if they do not; the value of the data diminishes 
accordingly. Confidence in the data output increases when polarization is found across different 
methods and different elections. 
  
These methods must be performed across “several” elections to confirm any polarization trend. 
Also, some elections may not yield reliable results, such as judicial elections; which tend to have 
minimal voter engagement, and school board elections; which often do not get much voter 
interest. 
  
A finding of polarization must be accompanied by a losing minority preferred candidate to 
legally significant. 
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