
Increasingly scholarly attention has been give to the subject of the rule of law in China.1

See, e.g., The Limits of the Rule of Law in China (Karen G. Turner et al. eds., 2000) ; L. Cao,

Symposium, The "Rule of Law" in China, 11 Wm. & Mary Bill Rts. J. 539 (2003); N.

Kutcher, To Speak the Unspeakable: AIDS, Culture, and the Rule of Law in China, 30

Syracuse J. Int’l L. & Com. 271 (2003).

Addressing the social effects of corruption and its detrimental impact on the legitimacy2

of governments, one scholar has noted: "Citizens may come to believe that the government is
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“If you respect me by an inch, I’ll respect you by a foot.”

Bo Xilai, Commerce Minister of the People’s Republic of China, China, EU Forge Textiles-Trade
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Introduction

A free, vibrant and healthy society is one governed by the rule of law.  It features a1

high degree of transparency in all government process, including elections. When electoral

competition on the local and national levels is transparent and observable by international

monitors, there is a greater likelihood that corrupt acts will be discovered, publicized and

sanctioned. With this comes a strengthened and sustained respect of a nation’s integrity by

the international community. Such respect can only be earned. This presentation will address

the effectiveness of international monitors and observers and similar efforts on a global scale

to eradicate corruption on the national level, focusing primarily upon promotion of

transparency in the electoral process. The recent example of the 2004 Presidential Election

in the United States and the role of international observers in that election provide the

framework for this analysis.

Consequences of Corruption

The consequences of corruption within a national government reach beyond national

borders. Those consequences have an internally corrosive  as well as a  global component.2



simply for sale to the highest bidder. Corruption  undermines claims that the government is

substituting democratic values for decisions based on ability to pay. It can lead to coups by

un-democratic leaders." Susan Rose-Ackerman, The Political Economy of Corruption, in

Corruption and the Global Economy 31, 44 (Kimberly Ann Elliott ed., 1997).

“International evidence suggests that almost every significant effort and success in3

combating and preventing corruption has arisen as a response to scandals that influenced

public opinion and transformed the traditionally passive political class to a force behind a

demand for change. For example, the Carter Administration in the United States responded to the

Watergate scandal in part by advocating a government operated "under the sunshine," as

evidenced by an important package of pro--transparency legislation. Similar situations can be

observed in Hong Kong, Singapore and some European countries which, facing an outraged

public awakened by cases of known corruption, have been forced to adopt drastic measures to

ensure the integrity and transparency of civil service.” A. Ferreiro, Symposium: Corruption,

Transparency and Political Financing: Some Reflections on the Experience in Chile, 

10 Sw. J.L. & Trade Am. 345, 351 (2004)

P. Chew, The Rule of Law: China's Skepticism and the Rule of People, 20 Ohio St. J.4

on Disp. Resol. 43,46,52,53 (2005)(hereinafter “The Rule of Law”) ("The Western view of the

rule of law is not the only model. Alternative cultural assumptions about the rule of law exist....

The Chinese also have observed the West's own experience with the rule of law. The Chinese

question whether the rule of law has been an effective tool for political stability, economic

development, and the protection of human and civil rights. The Chinese (and Western scholars)

can point to tragic historical examples of Western countries with formalized legal systems that

did not prevent or even sanction what was essentially genocide and massive human rights

violations.... For most of Chinese history, the question appears to be who has won this perennial

debate between the rule of law and the rule of people. The clear tendency has been for a

preference towards the rule of people. Chinese society and government have opted repeatedly for

moral guidance and cultural norms to trump over the rigidity of formal laws."). See generally J.

Allain, A Century of International Adjudication: The Rule of Law and Its Limits (2000);W.

Whitford, The Rule of Law, 2000 Wis. L. Rev. 723; M. Radin, Reconsidering the Rule of Law,

The international ramifications of corruption of any national regime are as varied as the

means employed by those who contribute to the corruption and the means devised to combat

it.  Of course, more is required than facile recognition of the rule of law in order for any3

nation to participate on a full and equal footing with other nations. Indeed, some scholars of

international law and government have suggested that the phrase “rule of law” can be defined

broadly enough to encompass regimes that in another era would have been deemed beyond

the scope of a democratic government. In this context, it has been suggested that cultural

norms, political factors, and collective societal interests favoring the creation of benefits and

minimizing harms to the family and community, play a significant role in explaining the

disparity between the rule of law - seen as technical legal rules and legal values - and the rule

of the people - viewed as what actually happens in practice.  These same scholars conclude4



69 B.U. L. Rev. 781, 781--819 (1989).

The Rule of Law at 62.5

The Rule of Law at 64.6

“Transparency is one of the most prevailing characteristics of good government.7

However, today, it differentiates which countries are able to prevent corruption more efficiently

than others. In fact, a country's capacity to prevent and sanction corruption has a direct

correlation to the quality of its democratic institutions.” V. Dirani, Symposium: The Role of

Civil Society in Promoting Transparency and Fighting Corruption in Ecuador, 10 Sw. J.L. &

Trade Am. 319, 320 (2004)

that there are instances on the national level in which “[b]oth the rule of law and the rule of

people are operating in parallel in a transitioning and sometimes uneasy relationship.”  The5

rule of law is thus seen by some as “an abstraction that is neither necessarily bad nor

necessarily good; neither necessarily immoral nor necessarily moral.”6

The international community, through the United Nations and other governmental and

non-governmental organizations, has had many occasions to address the consequences of

corruption, which include

• internal dysfunction;

• impeded development in the law, politics and economy of a nation;

• stigmatization;

• marginalization in the world community and from the globalization process;

• environmental degradation;

• ethnic and religious conflicts and stunted social development;

• distortion of economic decisionmaking;

• undermining of competitiveness and open markets.

International Cooperation

Corruption by its very nature tends to destroy the relationship of trust and confidence

between the government and the governed.  When one attempts to assess the global7

component of corruption of a national regime, it is immediately apparent that international

cooperation is essential in order to generate full access to the methods of combating that

corruption. In order to minimize and ultimately eliminate corruption on the national level,

one sound approach has been echoed for decades by those organizations that are dedicated

to the growth and nurturing of democracy and the rule of law on an international scale. That

approach is to promote transparency in the electoral process. Such transparency can be

achieved and maintained by the use of international observers and monitors during national

elections. We will turn now to the USA’s experience. 



R. Lutz, Symposium: On Combating the Culture of Corruption, 10 Sw. J. L. & Trade8

Am. 263, 266 (2004) (noting that the USA in 1977 enacted the first piece of legislation

internationally to subject to severe criminal penalties bribery of foreign public officials by private

actors, unilateral action that was met with accusations of interference with the sovereign internal

affairs by foreign governments, charges of economical imperialism and criticism that the USA

was exporting its own moral code)

“[W]e would argue that the Western definition of corruption has become practically9

global. Through colonial ties at first and transnational interactions subsequently, Western notions

of what constitutes acceptable conduct in public office have spread to almost every corner of the

earth. In that limited sense, we agree with the critics: Western norms have prevailed. Thus

there are, in actual practice, highly similar definitions of corruption across almost all countries,

even when the standards are violated more in some societies than in others.” W. Sandholtz & M.

Gray, International Integration and National Corruption, 57 International Organization,

No. 4, 761, 769 (2003) , online at http://www.socsci.uci.edu/gpacs/research/SandholtzGray.pdf 

(concluding that the more a country is integrated into international society, the more it will

encounter economic and normative pressures against corrupt practices).

“Corruption hurts the poor disproportionately - by diverting funds intended for10

development, undermining a government’s ability to provide basic services, feeding inequality

and injustice, and discouraging foreign investment and aid.” Statement of Kofi Annan on

adoption by the U.N. General Assembly of the U.N. Convention Against Corruption, available

online at http://www.unodc.org/unodc/en/crime convention corruption.html.

International Observers of National Elections in the United States of America

 

The difference between home and abroad has become more and more blurred since

September 11, 2001. Unilateral action by one nation to proscribe specific acts of corruption

such as bribery of foreign public officials by private actors has been met with cries of

“interference” with the sovereign internal affairs of foreign governments.  8

Public corruption is not alone in its capacity to engender a pervasive culture that

undermines and threatens the rule of law. The abuse of public power for private gain

encompasses only a part of “corruption.”  Private sector corruption, moreover, can also9

undermine the confidence and goodwill of the public trust. Left unchecked, it can lead to

what appears to be an ineradicable “culture of corruption,” with disproportionate harm

visited upon those least able to protect themselves from its ravages.  In this context, let us10

explore the phenomenon of invited critique and criticism. Let us take a close look at what

happens when a sovereign nation allows international observers to examine and report to the

international community on its recently conducted national elections. Let us examine the

consequences of one nation allowing international monitors to have unimpeded access to that

nation’s electoral processes, with full realization that those international monitors will tell



Organization for Security and Cooperation in Europe Election Observation Mission,11

United States of America, 2 November 2004 Elections.

The Office for Democratic Institutions and Human Rights (ODIHR) is the OSCE’s12

principal institution to assist participating States “to ensure full respect for human rights and

fundamental freedoms, to abide by the rule of law, to promote principles of democracy and … to

build, strengthen and protect democratic institutions, as well as promote tolerance throughout

society” (1992 Helsinki Document). Based in Warsaw, ODIHR employs over 100 staff and is the

lead agency in Europe in the field of election observation. It co-ordinates and organizes the

deployment of thousands of observers every year to assess whether elections in the OSCE area

the world whether that nation’s electoral process comports with recognized and generally

accepted international election standards. 

Report of the OSCE

In recent national elections held in the United States of America, international

observers and monitors sent by the Organization for Security and Cooperation in Europe

(OSCE) were able to examine the November 2004 elections in crucial swing states across the

U.S.A.  The OSCE reported its findings in a thorough, informative summary that sheds light

on the extent to which elections in the U.S.A. measure up to international election standards

and practices.   11

The electoral system in the United States of America is far from perfect.  The

transparency of the electoral process, however, as well as the ability of outside observers to

evaluate that process, provide us with critical information that can be useful to other nations

as our global community collaborates to fight corruption.  

Key benchmarks and measures in the U.S.A. electoral system can now be examined

in a post-election environment, providing ascertainable standards for determining the

effectiveness of key aspects of a transparent electoral process.  The international perspective

of the 2004 election results enable us to evaluate the effectiveness of campaign financing

reform, as well as the role and effectiveness of political parties, pre-election voter

registration, candidate access to an open political process, and media access to and reporting

of campaign activities.  

Invitation to OSCE and Deployment of EOM

Following an invitation of the Government of the United States of America to the

Organization for Security and Co-operation in Europe (OSCE), the OSCE deployed an

Election Observation Mission (EOM) as a joint effort of its Office for Democratic

Institutions and Human Rights (OSCE/ODIHR)  and the its Parliamentary Assembly (OSCE12



are in line with national legislation and international standards. Its unique methodology provides

an in-depth insight into all elements of an electoral process. Through assistance projects, the

ODIHR helps participating States to improve their electoral framework.

PA). It was in keeping with its OSCE commitments that the United States invited the OSCE

to observe these elections. One of the principal issues within the ambit of the EOM’s mission

was to examine how the Help America Vote Act (HAVA) was being implemented in the

framework of the Presidential and Congressional elections. Many governmental bodies and

election officials assisted and cooperated with the EOM in this oversight process, including

the U.S. Department of State, the Department of Defense, the Department of Justice, the

Federal Election Commission, the Election Assistance Commission and a host of other

governmental agencies and officials at the federal, state and county levels. 

Election Assessment Mission

During 2002 and 2003, the EOM was positioned to form an assessment of the

pre-election period running up to the November 2, 2004 Presidential and Congressional

election. Following the Congressional mid-term elections in 200, the OSCE/ODIHR

undertook an Election Assessment Mission, in which it focused mainly on on-going electoral

reform in Florida. This was followed by a visit in 2003 to follow the gubernatorial recall

election in California in which Arnold Schwartzenegger was elected Governor. The

OSCE/ODIHR met with the National Association of Secretaries of State devoted to HAVA

implementation and then conducted a Needs Assessment Mission in Washington DC. In

October 2004, the OSCE PA sent an advance team to the United States and conducted a

series of preparatory meetings, a core team of the EOM was deployed. 

Even before the November 2, 2004 election took place, the EOM in its Pre-election

Findings took note of allegations of voter fraud that appeared to focus on the accuracy of the

voter lists and the need to ensure that votes were only cast by those entitled to do so.

Challenges were primarily made with regard to persons ineligible to cast a ballot, multiple

voting and unlawful voting by ex-felons. "Allegations about voter disenfranchisement and

so-called voter suppression were also widely aired. It was claimed that such practices

included non-processing of voter registration applications, the improper removal of eligible

voters from voter lists, harassment and intimidation of voters." The EOM noted that these

concerns "were addressed in part by the use of challenge procedures, which allowed party

representatives, voters and poll workers to confront voters directly in the polling station and

challenge their eligibility to vote."  The EOM was nonetheless concerned over "the prospect

of such challenges might have the effect of deterring participation by legitimate voters." 

EOM’s Preliminary Findings



The Election Observation Mission’s observations of the Novermber 2, 2004

Presidential and Congressional elections in the United Stated focused on whether the U.S.A.

met the commitments agreed to by the OSCE participating states in the Copenhagen

Document of 1990. The EOM’s preliminary findings were that these elections for the most

part met those commitments and were 

conducted in an environment that reflects a long democratic tradition, 

including institutions governed by rule of law, free and professional media

and civil society involved in all aspects of the election process.

The presidential elections took place in a highly competitive environment. In what

was perceived to be a very close race, the leading presidential candidates enjoyed the

full benefits of free and vigorous media coverage throughout the campaign. There was

exceptional public interest not only in the two main presidential candidates and

respective campaign issues but also in the election process itself. Civil society

contributed substantially towards greater awareness of election issues and promoting

voter participation. 

Key Electoral Issues Addressed by EOM

1. Help America Vote Act

HAVA was characterized by EOM as a “bi-partisan reaction” to a number of problems

that were  identified during the 2000 elections. As a political compromise, HAVA did not

resolve many questions about implementation, giving rise to further issues over how to

interpret rules on provisional balloting, among others. While HAVA’s impact has been seen

as positive, it has also been limited insofar as it is and was intended to be a “work in progress

in the context of a comprehensive electoral reform process, including the development of

minimum election standards.” 

In its preliminary findings with respect to implementation of the Help America Vote

Act, the EOM noted that  HAVA did address problems identified during the last Presidential

election in 2000, and while the ultimate deadline for implementation of HAVA was January

2006, there were “creditable attempts to do as much as possible” before the November 2,

2004 elections, and it was apparent that “some deadlines for the implementation of HAVA's

key provisions may have been too ambitious.” The EOM nonetheless concluded that HAVA

has had “a visible and positive, albeit limited, impact on the US election process.”

The EOM also made a number of important observations about the effectiveness of

key provisions of HAVA, including those relating to the Election Assistance Commission,

Statewide Voter Registration Databases, and New Voting Equipment.



(A) Election Assistance Commission

HAVA provided for the creation of a federal Election Assistance Commission (EAC)

with powers to issue guidance on the implementation of minimum federal election

standards and administer payments to the states for the introduction of new election

technology. However, the EAC was appointed only in December 2003, nine months

after the deadline established under the Act. This, in turn, limited its impact on these

elections. Nevertheless, since taking up its duties, the EAC has acted swiftly to meet

its responsibilities.

(B) Statewide Voter Registration Databases

As noted by EOM, HAVA requires all states to introduce statewide voter registration

databases by January 1, 2004, with a possibility to apply for a waiver until January 1, 2006.

Most states have opted for a waiver due to the complexity of the task. As a result, the

advantages which statewide registration would provide, including the prevention of

multiple registration, were not available in the majority of states.

( C ) New Voting Equipment

One of HAVA's central objectives, according to the EOM,  was the replacement of lever and

punch card voting machines. The Act recommended the introduction of electronic voting

machines, or DREs (direct recording electronic machines), with a manual audit

capacity. Although the older technology has been replaced in some counties, most

notably in the entire state of Florida, many states have obtained a waiver extending

the deadline for replacement until January 1,  2006. Moreover, given that the current

federal standards for election technology are not mandatory, there are no uniform

certification procedures. This may account in part for the reported distrust of DREs,

especially touch screen machines, a distrust compounded by the decertification of

certain DREs in California. In the absence of uniform certification standards,

safeguards which do not entirely depend on electronic data, would enhance public

confidence in the DREs. The most obvious solution would be the prompt introduction

of a paper audit trail, which appears to have been successfully implemented in certain

areas. Consideration could also be given to enhancing the role of the national

certification agency (the National Institute for Standards and Technology) and the

EAC in this area.

2. Appointment and Performance of Election Officials on State and Local level

EOM also observed that the performance of state and county election officials –

mostly nominated by political parties – was generally marked by professionalism and

dedication. Broad media coverage of all aspects of the election process ensured a high level

of transparency of the election administration. However, the way in which election

administrators are appointed may raise questions of possible conflict of interest, in particular

when election officials run for office or act as campaign managers. 



3. Electoral Fraud and Voter Suppression

EOM noted in its preliminary findings that there were widely reported allegations of

electoral fraud and voter suppression, primarily among minorities, presented to the EOM in

the pre-election period.  While the EOM recognized that these were serious allegations, it

“was not provided with first-hand evidence to substantiate them or to demonstrate that such

practices were widespread or systematic.” Nonetheless, such allegations did prompt the EOM

to express concern that

the widespread nature of these allegations may undermine confidence in the electoral

process. A coherent approach to such issues is highly desirable, addressing both fraud

prevention and ensuring full enfranchisement. Suffrage is best protected when both

election administrators and voters themselves take responsibility for ensuring that

voter lists are accurately and well-maintained.

4. Access to Polling Stations and to the Electoral Process

The EOM found that OSCE observers were able to assess aspects of the pre-election

environment and were granted access to polling stations in a number of states, sometimes

only in specific counties. The EOM noted, however, that access was either not possible in

other states or was limited, either as a result of state law, because international observers

were not included in the statutory categories of persons permitted to be in polling places, or

because the lack of reference to international observers in state law was deemed to constitute

an obstacle to their presence in polling places. This led the EOM to make a specific

recommendation that

Congress and individual states should consider introducing legal provisions

allowing unimpeded access to all stages of the election process for

international observers who have been invited to observe the elections by the

US Government. Similar provisions should extend to domestic nonpartisan

observers. This would further enhance transparency and bring state law fully

in line with the United States’ international commitments.

5. Provisional Ballots

Provisional ballots have been introduced nationwide except in those states with

same-day voter registration or no voter registration at all. Under this procedure, voters who

claim to be registered but whose names do not appear on the polling station voter lists are

permitted to cast a provisional ballot. Such ballots are only counted if a voter's

eligibility is subsequently verified by the polling officials. While this innovation was

intended to ensure enfranchisement of voters whose names were improperly omitted



from the voter register, its introduction has created problems of its own. In particular,

the statutory text is ambiguous as to whether the voter must cast the ballot in his/her

allocated precinct for the provisional ballot to be counted. The statutory provisions

have been litigated in a number of states and have been interpreted differently by

different courts. It is highly desirable that this ambiguity is resolved in a consistent

and timely manner. Additionally, deadlines for verification and counting of

provisional ballots vary widely from state to state and have the potential to delay

announcement of final results at the federal level.

6. Voter Identification Requirements in Polling Stations

The introduction of limited ID requirements has also been implemented nationwide.

All first time voters who registered by mail and did not submit a copy of their ID with

their registration application must show ID at the polling places. It seems likely that

this innovation under HAVA will have deterred fraud and forestalled allegations of

fraud in relation to this category of voters. The issue does not arise in the 17 states

where all voters are required to present ID at the polling station, a requirement which

is a rule rather than an exception in most OSCE participating States.

7. Access for Voters with Disabilities

Ensuring access for voters with disabilities is one of the minimum requirements under

HAVA, which must be met by January 1, 2006. The EOM was not in a position to

form a general assessment of the extent to which this goal was met for these elections.

However, it would appear that many polling stations provided good access for

visually impaired and other disabled voters.

8. Delays at Polling Places

The EOM found that while election day on November 2, 2004 proceeded in an orderly

and peaceful manner, 

There were, however, some concerns, for instance in relation to the use of provisional

ballots and occasional problems with DRE (direct recording electronic) machines.

Very long queues were reported in many areas, with polling stations lacking the

capacity to ensure a reasonably prompt throughput of voters. Delays may have been

exacerbated by the fact that election day voting took place during working hours.

Significant delays at the polling station are likely to deter some voters from

voting and may restrict the right to vote. While a solution to this problem may

have cost implications, it is clearly desirable that steps are taken to reduce

delays in future elections.



See n. 14, infra.13

9. Competitiveness of Congressional Elections

The EOM also noted that “only a small proportion of the elections for the

434 Congressional districts were generally perceived to be competitive,” a phenomenon that

was “attributed largely to the way in which Congressional district boundaries are drawn so

as to favor the incumbent party.” The Final Report issued on March 31, 2005 also

emphasized that “in order to safeguard the genuine competitiveness of congressional election

contests, there may be a need to review procedures for drawing borders of congressional

districts.”  With regard to district boundaries, the Final Report concluded:13

The boundaries of the 435 congressional districts are reviewed for possible  

           redistricting every ten years in the year following the national census. The              

redistricting last occurred in 2001. Neither federal nor state law prohibits state

legislatures from taking into consideration the preference of a particular geographical

group of voters when drawing district boundaries. The absence of such prohibition

and the availability of increasingly sophisticated geographic databases, demonstrating

voting history patterns and indicating likely voter intent, are widely seen as having an

impact on the redistricting process. According to interlocutors and media reports, such

a practice may have rendered a sizable proportion of the congressional races in these

elections to be insufficiently competitive. This point may be underscored by the high

number of incumbent candidates who were returned to office in these elections.

Consequently, there may be a need to review procedures for drawing boundaries of

congressional districts in order to safeguard the genuine competitiveness of

Congressional election contests.

Partisan political gerrymandering got an unexpected boost on April 28, 2004, in Vieth

v. Jubelirer, 541 U.S. 267 (2004), wherein the United States Supreme Court rejected a

challenge to politically gerrymandered districts for Pennsylvania's delegation to the U.S.

House of Representatives. Democrats had challenged Pennsylvania's newly drawn

congressional boundaries, claiming that Republicans created districts to maximize GOP wins

and eliminate as many Democratic incumbents as possible. Four of the five justices forming

the majority in Vieth would have overruled Davis v. Bandemer, 478 U. S. 109 (1986), in

which it had held that  political gerrymandering claims were justiciable and apparently gave

state legislatures the go-ahead to continue employing  sophisticated computer databases to

micromanage down to the census block level and manipulate electoral district boundary lines

in a manner that is antithetical to fundamental  principles of democratic government.

10. Candidate Ballot Access and Electoral Participation for Women 



The EOM noted in its preliminary findings that a record number of women were nominated

to compete for seats in the House of Representatives (139 as compared to 124 in 2002), and

that a high proportion  of women worked in election administration and as poll workers.

11. Absentee Ballots and Open Voting by Fax

The EOM noted that absentee and early voting was strongly encouraged by the major

political parties, with considerable effect. Some estimates put the likely level of absentee and

early voting as high as 20% of all voters. Other reasons for the high levels of absentee and

early voting included the fact that the elections took place on a working day, that in

some counties polling stations closed as early as 6 pm, and the large number of US

citizens, both civilian and military, who were permitted to use absentee voting

procedures from abroad. The EOM noted that there are no uniform standards for

processing absentee ballots. It was also aware that in some states absentee voters

abroad were permitted to send their ballots by fax, having signed a secrecy waiver.

While this practice makes it easier for voters abroad to cast their vote, voting by fax

compromises the secrecy of the ballot.

12. Decentralization of Legal Framework for Elections

The legal framework for elections is comprised of a number of federal acts

providing minimum standards for the conduct of elections, individual states’ election laws

and county regulations. On November 2, 2004, U.S. voters elected members of the

Electoral College which thereafter elected the President and Vice-President. Voters also

elected all members of the House of Representatives, one third of Senators and numerous

officials at state, county and local levels and also participated in state and local referenda.

The EOM found that most aspects of the election, especially those relating to election day

procedures, were governed by state law, with further significant variations occurring from

one county to another within states. It concluded that this high degree of decentralization

fostered widely differing approaches to the conduct of elections across the country

13. Voter Registration

As noted by the EOM, voter registration for U.S. elections is based on the active

and honest participation of citizens. Citizens are asked to file with the respective officials

a registration form stating in writing, among other things, that they are U.S. citizens, are

at least 18 years old on election day and reside in the respective county and state. They are

also asked to sign a declaration or oath, which in most states reconfirms the above

information and includes a confirmation that their civil rights are not restricted. If the

form is completed correctly and filed within prescribed deadlines, the relevant officials

must register the applicant or, in case of refusal, provide reasons for such refusal.



Given the highly decentralized nature of government and legislative regulation,

various key aspects of the elections were administered differently in different states.

14. Campaign Financing

During the pre-election period, the EOM noted that  expenditures by the candidates

and parties on their campaigns were subject to limitations and disclosure rules imposed by

federal law; however, by the end of the campaign a number of so-called “527” groups, tax

exempt campaigning bodies which are not subject to limits on financial contributions,

were effectively deployed in support of both leading presidential candidates. This

innovation effectively circumvented the statutory regime for campaign finance in

relation to the presidential elections, according to the EOM.

15. Disqualification of Felons

The EOM noted that in a number of states, citizens who have been convicted of

any felony (a criminal offence more serious than a misdemeanor) are deprived of their

voting rights, in some states for life. In this respect the restriction on the right to vote is

not made proportionate to the seriousness of the criminal offence. In any event it is

desirable that voter qualifications for federal elections are uniform. Otherwise, voters in

different states do not enjoy equal suffrage.

16. Election Day Observations

The EOM noted that Election day was characterized by high turnout, long queues

and pressure on poll workers at some polling places. The key observations made by the

EOM based on reports channeled through its 92 OSCE observers from 34 OSCE

participating States, including 56 members of the OSCE Parliamentary Assembly, were as

follows:

(A) Delay: Protracted waiting periods, according to the EOM, may have deterred or

prevented some voters from participating in the election, particularly those who were

working on November 2, 2004, and were not given time off by their employers. The EOM

commended “both the patience of voters who waited to cast their vote, in some cases for

several hours, and the commitment of poll workers under difficult conditions.”

(B) Training: The electoral process was orderly and peaceful. “While the polls were

generally well administered by election officials, observers also noted that poll workers

displayed varying levels of knowledge on correct procedures. It was not clear that poll

workers had generally received sufficient training to perform their functions.”



( C ) Access: Observers from OSCE were given access to polling stations in a number of

states, but “access was sometimes limited to specific counties or to specific polling

stations within a particular county. In those places where access was granted, OSCE

observers noted that the key elements of HAVA were being implemented.” A number of

concerns were raised with respect to provisional balloting, secrecy of the vote, and

potential challenges that never really materialized in the massive numbers predicted by

the spin doctors for both political parties prior to election day.

“Specifically, there was considerable confusion and varying approaches from one state

to another regarding the use of provisional ballots. The prompt release of an

authoritative record of the number of provisional ballots cast would contribute to

clarity in announcing results. Occasional faults and breakdowns of DRE machines

sometimes resulted in delays for voters while election officials sought technical

support or advice. Observers also noted that some voters, mostly but not exclusively

the elderly, had difficulties with newer voting technologies, necessitating assistance

by poll workers.”

With regard to concerns expressed by observers about regarding the secrecy of the vote

due to positioning of voting machines in polling places, many of these concerns simply

did not materialize into major electoral disputes nor did they generate the much

ballyhooed litigation explosion that was predicted as hordes of lawyers were hired by

political parties and candidates, ready to initiate election contests, injunction proceedings

and other legal maneuvering and gridlock. As the EOM noted in its preliminary findings,

“political party observers were present in many polling stations, although domestic

non-partisan observers often had no legal right to such access,” but the threatened lawsuit

meltdown simply did not happen. 

Despite dire predictions of massive voter disenfranchisement and challenges to eligibility,

the EOM noted that apparently “relatively few voters were challenged in the polling

stations to confirm their eligibility to vote, despite indications that such challenges would

be launched on a large scale. Similarly, the high number of lawyers deployed by each of

the major parties does not appear to have led to a significant level of litigation on

election day.”

17. Specific Areas for Future Reforms

With regard to future reforms, EOM noted in its preliminary findings that specific

reforms would hopefully provide a greater level of consistency in such key areas of the

electoral process as 

[a] voter registration criteria and procedures; 

[b] rules for issuing, verifying and counting provisional ballots; 



The final report of the OSCE/ODIHR Election Observation Mission on the November14

2004 U.S. general elections was issued on March 31, 2005. The full text of the final report is

available online at  http://www.osce.org/documents/odihr/2005/03/13658_en.pdf.  The final

report set forth a comprehensive consideration of electoral issues and contained  many positive

findings, including its observations on the dedication of state and local officials and poll workers;

the positive impact of the Help America Vote Act and the new Election Assistance Commission;

efforts to provide access to voting for the disabled; and the many contributions of civil society.

The ODIHR recommendations sought to take into account the unusually decentralized nature of

the U.S. electoral system. The United States Mission to the OSCE emphasized that, while

decentralization did pose certain challenges, overall it brings democracy closer to the people.

(USM to OSCE Statement on OSCE/ODIHR Final Report, April 7, 2005, available online at 

http://www.usosce.rpo.at/archive/2005/04/US_Elections_Report_04_07_2004.pdf).

The final report cited a number of innovative state practices that other U.S. jurisdictions could

study for their possible applicability to their own circumstances, noting that change and reform is

inherent to U.S. democracy. The United States Mission also invited ODIHR to send a follow-up

team to the United States to sustain a dialogue on its findings and recommendations. A briefing

was provided on April 21-22, 2005 on how the U.S. is seeking to improve its elections during the

Supplementary Human Dimension Meeting on the Challenges of Election Technologies and

Procedures.

[c] voter identification requirements; [and]

[d] absentee voting by eligible citizens living abroad. 

While the preliminary findings of the EOM were necessarily based upon reports

generated by a “relatively small number of OSCE observers” and were impacted to some

degree by “difficulties in gaining access to polling stations under a number of states’

laws,” the EOM was nonetheless provided reasonably uninhibited access to the U.S.

Electoral Process, warts and all. As noted earlier, that electoral process and the ever-

evolving and improving system under which U.S. citizens participate in the election of

their representatives of choice has taken place in a democracy that is relatively young by

international standards. The 2004 elections of the President and members of Congress

indeed revealed a high degree of transparency in all levels of the electoral and political

process. 

The November 2, 2004 elections were observed closely by OSCE observers invited

by the United States Government.  They were also closely scrutinized by the omnipresent14

media, newspaper reporters, television anchors, radio pundits, political parties, political

organizations, candidates, pollworkers, election officials, campaign operatives, special

interest groups, and hordes of lawyers. Indeed, the level, degree and quality of electoral

competition on the local and national levels revealed a process that was not only 

transparent and observable by international monitors, but was closely followed by many

others who were in a position to discover, publicize and sanction corruption in the



 L. Low, The Anti-Corruption Laws of the U.S. and Mexico, 11 U.S.- Mex. L. J. 14915

(2003).

“As China moves to a more open and pluralistic society, with a higher level of16

education and improved economic conditions for all citizens, the call for greater democracy and

participation will increase. Hong Kong, having reached this stage, is more than ready for

implementation of the democratic provisions contemplated in the Basic Law. China,

by helping Hong Kong realize these goals, will be better able----when the time comes----to

implement its own democratic government with Chinese characteristics. In this way, Hong Kong,

it is hoped, will be the laboratory for China's eventual moves to a pluralistic society, universal

suffrage and a government responsible to its citizens.” The Rule of Law in Hong Kong: “One

electoral process. The resultant strengthening and buttressing of the international

community’s respect for the integrity of this nation and her electoral system is not a

matter of barter and compromise, but comes about through the grit and determination of

citizens in a democracy dedicated to earning that respect by example and action. 

Interference with Internal Affairs of a Nation

The tension between international cooperation on anti-corruption and the potential

for perceived interference with the internal affairs of a nation is palpable, and in the

context of transparent elections, controversial. The difficulty of combating corruption

may at times appear to be exacerbated by the dichotomous values of the U.N.’s

membership, with differences in religion, culture, demographics, human rights, social

dynamics, governance, the rule of law, economy and literacy.   Indeed, given the complex

and complicated nature of corruption and official misconduct that is harmful to the

public, the task of rooting out corruption is not made any easier by criticism of unilateral

action. But the need for international cooperation in this field transcends such concerns of

nationalism when one confronts the massive problem of attacking corrupt practices on a

global scale. One indicator of a developing international consensus is the fact that such

unilateral actions, coupled with multilateral undertakings that target corruption in this

context, have been embraced by over 60 nations.15

Conclusion

A strong relationship exists between the level of openness and transparency in the

electoral process and the extent of corruption in the political process. The OSCE’s recent

observations of the electoral process in the November 2, 2004 election of the President

and Congress provide an excellent example of one of the most effective means of

detecting and rooting out corruption, while providing a strong deterrent against those who

would distort and ultimately destroy the democratic process, however democracy may be

defined,  through corrupt acts.  The impact of corruption in the form of bribery of voters,16



Person, One Vote”: The U.S. Electoral System and the Functional Constituencies

Embodied in the Basic Law for the Election of the Chief Executive and of the Legislative

Council,  59 The Record 374, 392 (Committee on Int’l Human Rights and Committee on Asian

Affairs 2004)
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One scholar of international law has observed that “a rule of law is not monolithic. The17

West's model of the rule may be substantively and ideologically distinguished from a Chinese

model of the rule of law.”  The Rule of Law at 66.

The recent introduction of the United States-China Cultural Engagement Act of18

2005, S. 1117, is a symbolic gesture of the need and desire for two nations to achieve this mutual

respect. If enacted, this bipartisan legislation will be a  major factor in redefining and enhancing

the relationship between the People’s Republic of China and the United States of America, two

influential nations who stand at the threshold of achieving an unprecedented level of mutual

cooperation and understanding. See 151 Congressional Record, No. 71, p. S.5926 (May 25,

2005)(Remarks of Senator Joe Lieberman)(introducing the subject legislation that will “deepen

the scope and breadth of America’s relationship with China through the reaching out of our

Nation’s hand in friendship.”)

bribery of election officials, vote buying, selling preferential access, media intimidation

and campaign financing irregularities can choke efforts to build good government. 

Shining the spotlight of international election monitors on the electoral process, however,

helps assure accountability, responsiveness and access at every stage of that process. 

International cooperation on this scale can reliably lead to the development of consensus

based on the rule of law  and mutual respect among nations.17 18
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